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1. AN ORDINANCE AMENDING TITLE S OF THE OAKLAND MUNICIPAL
CODE, ENTITLED BUSINESS LICENSES AND REGULATIONS, TO
ADD CHAPTER 5.81, PERTAINING TO MEDICAL CANNABIS :
CULTIVATION AND MANUFACTURING FACILITY PERMITTING AND
AMENDING THE MASTER FEE SCHEDULE (ORDINANCE 9336, AS
AMENDED) TO ESTABLISH REGULATORY FEES :

2. AN ORDINANCE AMENDING OAKLAND MUNICIPAL CODE CHAPTER
5.80 “MEDICAL CANNABIS DISPENSARY PERMITS” TO ENCREASE
AMONG OTHER THINGS,THE TOTAL NUMBER OF DISPENSARY
PERMITS FROM4TO 6

3. RESOLUTION AMENDING RESOLUTION NOS. 78331 AND 79647,
C.M.S. WHICH ESTABLISHED THE CITY’S LAW ENFORCEMENT
POLICY REGARDING MEDICAL CANNABIS AND PRIVATE ADULT
CANNABIS OFFENSES TO CLARIFY THE CITY’S LAW f "
ENFORCEMENT POLICY AND GUIDELINES REGARDING MEDICAL

~ CANNABIS ACTIVITIES BY PATIENTS, PRIMARY CARE GIVERS
AND COOPERATIVES AND COLLECTIVES CONSISTING OF
PATIENTS AND THEIR PRIMARY CAREGIVERS IN RESIDENTIAL
SETTINGS AND NON-RESIDENTIAL SETTINGS SUCH AS
COMMERCIAL AND INDUSTRIAL FACILITIES

SUMMARY

On February 17, 2004, the City of Oakland adopted Ordinance No. 12585, permitting';
distribution of medical cannabis to authorized patients through four licensed dispensaries. The
City of Oakland’s process for administering these permits and monitoring the dispensaries is
considered successful, and has become a role model for the nation.




In the approval of the dispensary ordinance, concerns were raised regarding the limited num’oe|
of permits not ensuring that the diversity of Oakland’s many communities would be served The:
City’s Business Tax Revenue Division reports that Oakland’s four permitted dlspensanes
generated 28 million dollars in gross sales last year. By expanding the number of dlspe'nsanes,

the City will ensure that it does not promote a situation where the market is dominated byj|a smali

number of participants who are able to collectively exert control over supply and the market
prices of medical cannabis, and ensure that the diversity and different communities of Qakland

are served by encouraging dispensaries to reflect and serve the cultural and geographic dwersn);

of Oakland.

At the same time, the cultivation of medical cannabis in Oakland has not been regulated anc:il
occurs entirely in small-scale home operations or larger-scale illicit warehouses.| These
unregulated operations have led to public safety hazards, including fires, burglaries and home
invasions, health risks to patients, and related response costs to the City.

Council is being asked to:

1. Adopt an ordinance establishing a large-scale medical cannabis cultivation program through
the issuance of Cannabis Cultivation, Manufacturing and Processing Facility permits, to be
administered by the City Administrator’s Office as special activity permits and adding a new,
Chapter 5.81 to Title 5: Business Taxes, Permits & Regulations and amending the master fee
schedule to establish regulatory fees.

2. Adopt an ordinance amending the existing dispensary ordinance and increasing the number of:
medical cannabis dispensaries that can be permitted by the City Administrator from four (4) to

six (6) under OMC 5.80. . i

3. Approve the attached resolution clarifying the low priority enforcement policy and gu1delmes
for medical cannabis and under Measure Z, regarding small 3 person cooperatives.

The amendment to the medical cannabis dispensary ordinance and the new cannabis Culnvatlon
ordinance will address the public safety and health concems of an unregulated cannabls
cultivation industry. The resolution will clarify the City’s low law enforcement polllcy and
provide guidelines to the Oakland Police Department and the City Administrator’s Offlice for
enforcement and implementation. As proposed, it is expected that this would be a cost- “recovery
program that is self sustaining,

BACKGROUND

The Statewide Cannabis Movemenf

On Nov. 6, 1996 Proposition 215, the California Compassionate Use Act, was enacted|by the
voters and took effect as California Health & Safety Code 11362.5. The law makes it legal for
patients and their designated primary caregivers to possess and cultivate cannabis for their
personal medical use given the recommendation or approval of a licensed physician. This was
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expanded through SB420 on January 1, 2004 to allow patients to form medical cultlvatlor
“collectives™ or “cooperatives”; and establlshed a voluntary state ID card system run through :
county health departments. SB 420 also establishes guidelines or safe harbors as to how much
. . . : s e |
patients can possess and cultivate, protecting legal patients who stay within the guidelines from
arrest.

The Regulate, Control and Tax Cannabis Act, on the California ballot this November] would
legalize adult recreational cannabis in California if passed, but give localities discretion 10 allow,I
regulate and tax production and distribution.

Medical Cannabis in OQakland

On February 17, 2004, the City of Oakland adopted Ordinance No. 12585, permitting
distribution of medical cannabis to .authorized patients through four licensed dispensariés. The
City’s of Oakland’s process for administering these permits and monitoring the dispensaries i§
considered successful, and has become a role model for the nation. In June 2009, Measur'e F, the |
taxation of Oakland's medical cannabis dispensaries, passed in a special election by 80% with no
formal opposition, indicating recognition by OQakland residents the dispensanies’ role in
providing a legitimate service to the community. ‘

While Oakland, and for that matter the State, has a method for dispensing medical cannabis there
1s no established structure for its production, growth and cultivation. This, combined with the
City of Oakland’s low priority enforcement policy has made it difficult for OPD to knforce
within the structure of dispensary collectives.

KEY ISSUES AND IMPACTS

Key Issues Related to Dispensaries

Dispensary sales increased by 40% between 2008 and 2009, with Oakland’s four permitted
dispensaries generating 28 million dollars in gross sales last year. The City Administrator’ s :
wailting list of interested applicants combined with the weekly requests for informati tion by|
prospective dispensaries at the Small Business Assistance Center indicate that there continue to,
be business opportunities in dispensing medical cannabis in Oakland. : r

A limitation to the program is that it is not fully cost recovering. The administrative costs of
regulating four dispensaries exceed one administrative level FTE. The Finance Departmhnt and
the City Admimstrator’s Office have been consulted and have provided fully loaded étafﬁng-
costs that will be addressed in an amendment of the Master Fee Schedule.

Key Public Health & Safety Issues Related to Cultivation

Ll

1
The $28 million of gross sales in medical cannabis in 2009 represent approximately 6,000

pounds of cannabis, which would occupy approximately 45,000 square feet of cultivation space;
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grown unregulated in homes within residential neighborhoods throughout the city and illicitly 1 m
larger warehouses throughout the region. 3

The Oakland Fire Department reported 7 cannabis-related electrical fires in 2008 and 2009, and
many more cannabis-related fires have likely gone unreported. Residential electrical fires in
QOakland rose from 133 to 2006 to 170 in 2007, 290 in 2008, and 276 in 2009. At least! part of
this rise is likely attributable to indoor cannabis cultivation, fire chiefs across the Bay Alea cite
this residential cultivation as a significant problem. Unregulated large residential and warehouscI
grows are also highly vulnerable to violent crime, not only for their product but also for thenl
equipment. In 2008 and 2009, there have been 8 robberies, 7 burglaries, and 2 hOmICIdCS| clearly

linked to cannabis cultivation. Again, these statistics are likely to understate the extent of the .

problem.

Currently there is no comprehensive system or method for testing medically used cannabis at the
dispensary level. Further, since medical cannabis is a high-value crop, there is a strong eclonomlcf|
incentive for cultivators to make heavy use of pesticides and fertilizers that put public health at
risk and are not consistent with the crop’s medical purpose.

It is reported that there are many un-permitted facilities throughout Oakland’s industrial area?l
ranging from 1,500 s.f. — 25,000 s.f. cultivating for collectives throughout the northern California

region. By forcmg these operations to continue to operate unregulated create hazards tc1| pubhc‘-

health and safety that have had a cumulative fiscal impact on the City which is respons ible fol
responding to and addressing these unintended consequences. '

Key Issues Related to Enforcement
b

-

PROGRAM / POLICY DESCRIPTION . |
|

A. Dispensaries
Currently the City of Oakland has authorized four (4) dispensary permits be issued by the City

Administrator’s Office. It is proposed that this number be expanded by two to permit six (6)
total dispensaries.

Of the four issued in 2009, three have renewed their permits for 2010. The Oakland IPatient
Center’s dispensary license was revoked in December 2009 for violations of Oakland Mu:m'cipal
Code Chapter 5.02, including unlawful transfer of a non-transferable permit. With this one
exception the dispensary permitting process and operations have done exceedingly well in the
City of Oakland. Dispensary operators have been compliant with all other regulations and have
developed a strong working relationship with staff, Ms. Barbara Killey prior to 2010 and now
with Mr. Arturo M. Sanchez, who assumed the responsibilities of Ms. Killey upon her
retirement. '
The work of Ms. Killey and Mr. Sanchez has resulted in the diagnosis of several minori
modifications to the existing dispensary ordinance. These modifications include [adding
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performance standards consistent with those developed for cultivation facilities, language
intended to clarify the appeals process, and a more detailed auditing authority requirement to
assure that the City has the appropniate authority to review all financial information, (Seg"
proposed Ordinance attached.) -

Background checks of employees of both medical cannabis dispensaries and cultivators|will be
conducted; disqualification of an employee will be based on their criminal history alnd will
exclude non-violent cannabis related crimes. This will be noted in both requests for apphf‘atlonsJ

B. Enforcement

The state allows individual jurisdictions to determine how medical cannabis policy will be
implemented and enforced. The City of Oakland has adopted a low priority enforcement ;l)ohcy
towards cannabis, which has had some gaps in interpretation. The proposed resolution w1ll :
clarify guidelines to help police officers in the field and individual patients/caregivers understand
“our policy:

» The low priority policy applies only to medical cannabis activities by individual patients,:
individual primary care givers and 3-personcooperatives/associations/collectives
composed of patients and their primary caregivers.
Cooperatives/Associations/Collectives which are composed of 4 or more people
constitute dispensaries are deemed a dispensary pursuant to Oakland Municipal Cqde
Chapter 5.80 and must have a valid dispensary permit to operate.

* The low priority policy covers no more than one 3 person coop/collective/association per;
single residential unit such as a single family dwelling, apartment, condominium, work- -
live lofi, etc.; the aggregate amounts for such cooperatives would be 216 plants indoor
plants in a 96 square foot growing area, or 20 outdoor plants and three (3) pounds of ,
dried processed medical cannabis. I

» The low priority policy also covers no more than one 3 person coop/collective/assc cxatloﬁ
per non residential parcel, which includes undeveloped parcels, commercial and '
industrial structures/buildings/improvements. . r

» The low priority policy applies to quantities of medical cannabis, medical cannabis plants
and hashish. When determining the amount of dried processed cannabis any combrlnatlon
of the dried processed plant and a derivative product (such as a baked or cooked food
products, liquids, etc.) must not exceed the three (3) pounds per patient.
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These guidelines are intended to provide the police officer in the field a tool upon which to rely -
on for enforcement purposes. However, if the patient or primary caregiver has a doctor’s '
recommendation or an 1.d. card and the officer call the number on the ID card and confirm/that
the individual reasonably needs more than these guidelines provide, he/she will be covered by
the low priority policy. This will also apply if a coop/collective/association of no more than 3
persons composed of primary caregivers and patients has more than the guidelines provide!.

All coops/associations/colleciives composed of more than 3 persons (patients and primary
caregivers) must obtain a permit from the city to cultivate or dispense medical cannabis pursuant
to either OMC Chapter 5.80 or 5.81, if adopted. . :




C. Cannabis Cultivation, Manufacturing and Processing Facility & Responsible Transfer
Permits

|

The purpose of this amendment is to provide a framework for the regulation of medical cannabis
cultivation that will address the public health, safety, and economic impacts currel{tly not
accounted for within the city’s medical cannabis system. Central to this framework is thé
creation and issuance of a limited number of Medical Cannabis Cultivation, Manufacturmg and
Production Facility permits and Responsible Transfer permits. |

Six key areas in considering regulation for medical cannabis cultivation are:

Magnitude / Size , !
Number of Permits
Distribution and Non-diversion
Application and Permit Type
Operating Standards

Land Use Impact

1. Production Magnitude and Total Cultivation Area !
|
Permitting larger scale cultivation will allow for lower production costs per pound by c,reatmg
economies of scale. Lower production costs will allow regulated cultivation fa01lltles to
undercut wholesale prices of cannabis grown in unregulated operations. This competltlon will
lower the economic incentives to produce through unregulated cultivation, and the publir!: safety,
risks/costs associated with those operations will decline. Home cultivation will never be entlrely
eliminated, as personal consumption and specialization in strain development will always ex1st[
Dispensaries expect that-they will always purchase at least 20% of their product from individual
collective members.

The proposed ordinance clarifies that the City does not allow any industrial-scale culfivation
except on a permitted basis. This will clearly establish the Cultivation, Manufacturing and
processing permit as the only legal model, and will greatly simplify police enforcement.

2. Number of Permits

To balance the objectives of sufficient scale and ease of implementation, Council Members
Kaplan and Reid are proposing ‘the City Administrator issue four {4} Cannabis Cult;vatlon,
Manufacturing and Processing Facility permits in the interim phase of the program. Following
the first year, the City Administrator will return to council with a review of the performartlce and
impact of existing cultivation, production, and manufacturing. At this time council can ;')rovidé
direction for the development of a permanent ordinance and the issuance of additional permits;
based on its determination of whether market demand for medical cannabis is sufficient tolabsorb
further production, and whether the issuance of additional permits industrial scale production
will serve the interests of the City. E




3. Distribution and Non-diversion

We would like to request council to direct staff to further develop as part of this ordinance;
‘Responsible Transfer Permits,’ to be issued by the Office of the City Administrator to ficensed
dispensaries in other California jurisdictions that would like to purchase from pénmtted
Cultivation, Manufacturing and Processing Facilities under this ordinance.

Under this proposed program, licensed cultivators must request a Responsible Transfer, Perm1t
for each individual out of area legal dispensary for which they plan to do business w1th w1th1n
California. The City Administrator will issue permits after conﬁrmmg with local authonzmg
bodies that the applicant is a legitimately permitted dispensary in good standing. This will help |
ensure that cannabis produced by Oakland Cultivation, Manufacturing and Processing fac111t1t=:sI
will only be distributed to legitimate dispensaries that are monitored and regulated, thereby
reducing the risk of diversion of product to the illegal market. . |
As a further precaution, dispensaries holding Responsible Transfer Permits could be required to
report quarterly to the City Administrator’s Office the cost and quantity of medical chnnabis
purchased from QOakland Cannabis Cultivation, Manufacturing and Processing Facilities. Sales
would be subject to the recently approved tax on medical cannabis providing additional fevenué
for the City through sales taxes.

Contracts / agreements could exist between the cultivation and manufacturing facilities and th%
dispensaries business 1s transacted with. A mutual, closed loop, relationship could be requirec;l‘
between the cultivation and manufacturing facilities to ensure that the Dispensaries and plant
limits align with the number of members of the Dispensaries that the cultivation and
manufacturing facility is providing medical cannabis to. i
In the unlikely event that facilities bypass the restrictions imposed by Responsible Transfer
Permits and their cultivation space become manifestly too large to be legitimate, the City,
Administrator will have the legal ability to limit their size.

4, Application and Permit Fees

|

There will be an application fee for the Medical Cannabis Cultivation, Manufacturing and
Processing Facility permits of $5,000. And a regulatory fee of $211,000 dollars will be appliedI
to applicants that receive permits. While Permits will be issued for the interim period of the
ordinance, two (2) years, all permitted facilities are subject to annual review and payment of the
regulatory fee.

i

The application process would be similar to that currently utilized in the dispensary permitting
process with background checks, tests on legal knowledge, business plan review, site and
planning review, etc. ranked by a point system.

Apphcants for Medical Cannabis Cultivation, Manufacturing and Processing permits will be
required to pay an application fee of $5,000 to compensate the City for admlnlstratwel costs*
This is exclusive of the $21.1,000 regulatory fee, described above, i
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The fee is based on the development of a program similar to the Oakland Police Department $

Alcohol Beverage Action Team (ABAT) — with a team of full-time staff that will be sub_]ect ’

matter experts with a focus on managing cannabis based issues from changing laws and field
innovation, to nuisance and monitoring of permitted facilities. The team will include the Clty
Administrator’s office, City Finance and Management, the Police Department, City Attomey $
office and administrative support. (See attached table) Because this is an emerging industry, m
addition to permitting, enforcement and monitoring of permitted facilities, staff can bc
encouraged to work with cannabis industry representatives on an ongoing basis}in theT
development and evaluation of standards for the operations of medical cannabis |related
establishments, as well as investigate reports of illicit cannabis related cultivation, manufacturing
and processing activities and pursue enforcement.

In this interim phase, a portion of the Cultivation, Manufacturing and Processing| permit
regulatory fee will be set aside to fund a nexus study to determine impact of medical (:lannabisi
grows on existing infrastructure in Oakland’s industrial areas, which will be funded in year two!
Assessments exist, that identify the “Industrial District Strategy Support: Public Infrast ructure
Assessment and Recommendations” for East and West Oakland.

Cultivation and manufacturing facilities could be asked, though not be required, to make
contributions to entirely offset the carbon emissions resulting from its utility usa 2 The!
application process could be similar to that currently utilized in the dispensary permitting process
with background checks, tests on legal knowledge, business plan review, site and planning

review etc ranked by a point system. ;

) l
The point system could award bonus points for preferred but not required practices, such as local

ownership, third party regulating components, workforce development plans, environmental
sustainability, demonstration of a commitment to responsible labor standards and comlmumty
benefits. Applicants for Medical Cannabis Cultivation, Manufacturing and Processing Jermltsl
will be required to pay an application fee of $5,000 to compensate the City for adminiftrative

costs. This is exclusive of the $211,000 regulatory fee described above.

A City of Oakland permitted dispensary may purchase from these production facilities without
an additional transfer permt. N

Responsible Transfer Permits will be required for any Medical Cannabis Dispensaries putsidé
Oakland, but within California, in order to enter into purchasing agreements with Oakland
Cultivation, Manufacturing and Processing facilities. To cover administrative costs to the City,
Responsible Transfer Permittees will be required to pay an annual $5,000 fee.

5. Public Safety and Public Health Operating Standards :

The City can impose strong operating standards on Cultivation, Manufacturing and Prouessing
facilities to ensure protection of public health and safety and promote economic development in
the City of Qakland by establishing high-quality cultivation for dispensaries in the Flty of
Oakland. |
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Sample of operating guidelines are attached. In order to protect public safety the followmg w1li
be required of any cannabis Cultivation, Manufacturing and Processing facility: securlty plan
security personnel, restricted access, camera surveillance, criminal background checks for
employees, and inspection for building code compliance. In addition, a range of addltlo:nal ﬁreI
safety equlpment such as fire key access boxes, emergency electrical shutoffs, and emergency
dampers is thought prudent by the industry in hght of high electrical usage. Thorough
enforcement will be made less costly to the City by requmng cultivators be insured. As this is an
emergmg fietd, there are only a few groups that are insuring cannabis cultivation operan(l)ns and
insurance firms are actively engaged in monitoring their clients’ operations. Policies {will be
approved by the Finance and Management Agency under similar standards as used for 01ty
contractors. The insurance providers have a financial interest in preventing fires,| crime!
violations 'of city laws, etc., so its own inspections and requirements will bolster enforcement! ;
The City will have access to inspection information and be notified of any violations.

The Alameda County Agricultural Commissioner has the capacity and charge to assist the C1ty
with pesticide and pest testing. The Department of Weights and Measures already works with
some of the dispensaries, and will expand their work to include permltted Medical Cannabig
Cultivation, Manufacturmg and Processing operations.

Apart from the county structure, comprehensive testing procedures will be developed through
private testing in independent laboratories to cover not just pesticides and pests but also molds
yeasts, heavy metals, toxins, nutrients, etc. Staff will work with licensed dispensaries, falcilities
testing labs and other stakeholders to develop specific testing methodology, threshol‘ds, and
methods to verify the compliance and independence of private laboratories. t

To ensure greater safety and promote the cultivation of a high quality medical cannabis m
Qakland, standards will have a strong presumption against the use of chemicals and other
substances that would not be allowed by the Organic Foods Production Act (OFPA) of 1§9O and
regulations in Title 7, Part 205 of the Code of Federal Regulations and The National Orgamé
Program (NOP). The City Administrator may implement this by identifying approved aghnts for
third party verification/certification, similar to California Certified Organic Farmers (CCOF) but
specializing in organic development within the cannabis industry.

l
Other Operating Standards !

Occupational health and safety hazards in the normal process of cannabis cultivation include
safety during chemical application.as well as electrical safety. Plans to address thesel: 1ssuesI
should be adequately specified in the permit application process and enforcement officials stch
as Code Enforcement, Fire, or related County officials as manufacturing and productloln plans|
may require should verfy that these plans are complied with.

|
To ensure minimal impact on the surrounding community, on top of designating a coﬁltact for
community complaints as is currently required for dispensaries, medical cannabis culltivation

manufacturing and processing facilities will also be required to take appropriate odor-elimination
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measures. QOdor elimination is not problematic and is usually done through air scrubbiné ‘
equipment together with a negative-pressure system. '

6. Land Use Impact !
Concerns that permitting cannabis cultivation would fuel real estate speculation—by pushing up
industrial rents and driving other industrial businesses from Oakland—are largely unwarranted!
Based on interviews, and informal surveys conducted by realtors, it is our understanding that 3:,
large proportion of Oakland’s industrial landowners, are currently unwilling to rent to pérrnittegi
Medical Cultivation, Manufacturing and Processing facilities. Unless Federal laws 'changel
landowners’ preferences are unlikely to change significantly over time, and it is unlikely that any

such speculative effect will keep other businesses out of Oakland.

Cannabis Cultivation, Manufacturing and processing is an industrial activity, which with the
operating standards recommended above in place, should have no notable negative impact or’1:
surrounding industrial businesses. No retail traffic will be allowed through the pérmitted
medical cannabis cultivation manufacturing and processing facilities and they will have less
visible presence than Oakland’s dispensaries have had in the industrial areas in which they are
located.

The ordinance proposes recognizing medical cannabis cultivation as a production activity and
allowing it in areas where Light Industrial is permitted or conditionally permitted.

é
Code Enforcement Capacity, the City Administrator’s office, Finance Department, Cit)i/

Attomey’s Office and Oakland Police Department all play important roles in the perrlnitting,|
regulation and monitoring of the Cannabis Program. The staffing needs related to the ac!:tivitiesI
of this chapter are about the development of monitoring and regulation for an emerging industry,
and not simply the regulation of a nuisance activity, and will entail fully funding six [:o niné
positions. This level of funding will ensure that staff stay current with industry innovation, the
changing county, state and federal regulatory environment and can dedicate the time nef ded to
work with the industry in the development of standards, guidelines and systems for the
implementation of a fully functioning program. It is estimated that this can be fully administf:req|
with a regulatory fee schedule of $211,000 per Cultivation, Manufacturing and Pro'cessing

permit, $60, 000 per dispensary permit.

C. Staffing

ALTERNATIVES

The proposed ordinance sets the total number of permits at four, with no square foot limitations,
and 1f responsible transfer permits are approved, positions local cultivators to sell to pe:rmitted
dispensaries statewide. Proposals are anticipated to range in size from 20,000 to 200,000 s.f:
This will allow for a managed roll out of the program, and controlled monitoring with a limited
number of cultivators. |
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