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October 27, 2009

Public Safety Committee
Oakland City Council
Oakland, California

RE: A) Adopt An Ordinance Amending OQakland Municipal Code Chapter 5.12,

“Cabarets” To 1) Create An Exemption For “Small Cabarets” Defined As
- Establishments With Occupancy Load Of Less Than Fifty (50) And With Zoning

Clearance For Business’s Primary Activity That Is Not “Group Assembly
Commercial Activity — Entertainment,” 2) Create A Separate Process For Registering
Small Cabarets, and 3) Allow The Discretionary Issuance of Extended Hours
Permits To Cabarets To Remain Open Past 2 A.M. Through A Two-Year Pilot
Program,

B) Adopt An Ordinance Amending The Master Fee Schedule To Set And Change
Fees For Small Cabaret Registration, Extended Hours Cabaret Permits And
Cabaret Annual Renewal

SUMMARY

In recent years, a number of small establishments with the capacity to host less than 50
occupants have been cited for hosting events with live entertainment and/or dancing without
obtaining a cabaret license. Many of these establishments are cafes, art galleries and small
restaurants and bars for which the full cost of obtaining a cabaret license is prohibitive. Yet many
of these businesses embody the type of economic development that is critical to building a
vibrant culture and sustaining the City’s entertainment sector.

We recommend that the City Council adopt an ordinance 1} exempting establishments with a less
than 50 occupancy rate, and whose primary zoning is not “entertainment,” from obtaining a
cabaret permit, and 2) creating a registration process for these “small cabarets™ with less costly
requirements. The recommended changes also come with the proviso that any “small cabaret”
which has a negative impact on City resources, public safety and neighborhood quality of life
will lose their exempt status and must go through the full cabaret permitting process to continue
providing live and/or amplified music.
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Additionally, we would recommend that existing permitted cabarets in good standing with
sustained histories of responsible business practices be allowed to apply for Extended Hours
Permits to operate beyond 2:00 a.m. through a two-year pilot program. The pilot Extended
Hours Permit program will commence on January 1, 2010 and end two years thereafter. A
maximum of ten Extended Hours Permits shall be issued during the two year pilot program. The
issuance of such a permit would be at the discretion of the City Administrator’s office following
a public hearing conducted according to the requirements of Chapter 5.02, taking into account
the operating history and business practices of the applicant.

For many years, OPD officers who work weekend nights have experienced problems with the
2:00 a.m. closing time for bars and nightclubs. Although patrons arrive at entertainment venues
gradually through the evening, a common closing time of 2:00 a.m. results in a mass exodus of
people on the streets at the same time. In the downtown area, large, often drunk and unruly
crowds will sometimes converge on the streets at 2:00 a.m. The problems range from crowd
dispersal to a higher risk of violence, including homicide. Several Oakland cabaret owners as
well as OPD officers have suggested that these problems would be reduced by allowing the
cabarets to remain open after 2:00 a.m. so that patrons can exit gradually. Extended Hours
Permits would not only reduce the number of people on the street at any one time, but also give
patrons who are drinking alcohol more time to sober up since the serving of alcohol will still be
prohibited after 2:00 a. m.

We also recommend an increase to the annual cabaret permit renewal fee, for the first time since
at least 1972, from $300 to $750. The small cabaret registration process with requirements for
fire inspections, and with an administrative fee, will total approximately $600, with an annual
renewal rate of $250. The discretionary late night permits will incur an initial application cost of
$1,000 with an annual fee of $5,000 to cover additional policing and administrative oversight.

FISCAL IMPACT
Small Cabarets Exemption and Registration

Currently, the City’s cabaret permit, along with noticing, publication, mapping fees and various
.inspection fees, totals approximately $2,200; with an annual renewal of $300. It is estimated that
the cost-covering small cabaret registration process, including an administrative fee and fire
inspection, will total approximately $600, with an annual renewal of $250. Based on data from
the Oakland Fire Department, none of the establishments that currently have a cabaret permit
could qualify for a small cabaret exemption. The Office of the City Administrator, Special
Business Permits Unit estimates that between 50 to100 Oakland establishments would apply for
the small cabaret exemption in the first year of the program. Based on these estimates, the City
will gain between $30,000 to $60,000 in revenue through the small cabaret registration process
via inspection fees and administrative fees.
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Extended Hours Permits Pilot Program

There are 53 permitted cabarets operating in the City. The Office of the City Administrator,

- Special Business Permits Unit estimates that it could potentially grant between five and ten
extended hours permits through the pilot program, generating up to $60,000 in revenues in the
first year. g

Cabaret Renewal Increase

The cabaret permit renewal fee has remained at $300 since at least 1972, The cost no longer
covers city expenses given the amount of staff time spent on oversight and administration of
these permits. An increase in the cabaret permit renewal fee to $750 will raise an estimated
$25,000 annually in additional revenue for the City and cover a larger percentage of the costs for
administering the permit program.

KEY ISSUES AND IMPACTS
Small Cabarets

The Office of the City Administrator; Special Business Permits Unit currently administers the
cabaret permit program for establishments where entertainment is provided to the general public
and food or beverages are sold. There are currently 53 permitted cabarets in the City. The latest
amendments to Oakland Municipal Code Chapter 5.12, “Cabarets” — Ordinance No. 12855,
C.M.S. — passed in 2007 define a cabaret as follows:

“A cabaret shall be construed to include any place where the general public is admitted
where entertainment is furnished by or for any patron or guest present upon the premises
including but not limited to singing vaudeville and dancing and where liquid
refreshments or foods are sold, provided however that any place where entertainment is
furnished by the mechanical or electronic reproduction or pre-recorded music or radio
broadcasts or by motion picture shall not be construed to be a cabaret within the meaning
of this section unless dancing privileges are afforded in connection therewith.”

Per OPD Information Bulletin, CALEA Ref No. 1.2.6, 82.2.2, cabarets are defined as:

* “A cabaret is any business that provides food and/or drinks in addition to entertainment.
Cabaret entertainment can include live bands, D.J.s, and patrons’ singing to karaoke or
dancing to a band or jukebox. The existence of a jukebox alone, however, does not make
a place of business a cabaret.”

In recent years, a number of Oakiand’s cafes, art galleries, and small bars and restaurants have
been cited for hosting live music and/or DJs without a cabaret permit. Managers and owners of
these small establishments tell us that they cannot afford the hefty fees associated with obtaining
a cabaret permit. Current fees to obtain a permit total approximately $2,200 and include:

N
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» Cabaret Permit: $600

* Noticing Fee: $600

» Publication Fee: $40

=  Mapping Fee: $133

» Electrical Inspection: $279

=  Mechanical and Plumbing Inspection: $279

» Live Scan Background Check: $57 for residents, $67 for non-residents
»  Fire Code/Safety Inspection: $150-200

* Inspection by Alameda County Environmental Health

Given that Oakland’s Fire Code defines “Public Assembly” as “greater than 49 persons” ' which
triggers various fire and public safety requirements, the proposed amendments to Chapter 5.12 of
the OMC would exempt establishments with an occupancy rate of less than 50 people from
needing to obtain a cabaret permit to have live and/or amplified music. Furthermore, to qualify
for a small cabaret exemption, the business’s zoning clearance for their primary activity, as
established by the Oakland Planning Code, must not be for “Group Assembly Commercial
Activity — Entertainment.” The intent of the exemption is to encourage small businesses that are
using music as a method of attracting patrons to their establishment. If the primary full-time
activity of the business, however, is entertainment, the business is more likely to require the
conditions that apply to cabarets, such as required security staffing ratios, noise abatement
standards, and littering and loitering prohibitions.

The purpose of the City’s cabaret permit process is partially to account and plan for needed
public safety resources. As such, the smaller venues that qualify for a cabaret exemption must
still register with the City and will be required to complete fire inspections. The registration
process will be managed by the Office of the City Administrator, Special Business Permits Unit
and there will be an administrative fee to cover staff cost.

This proposed amendment to the cabaret ordinance is meant to aid Oakland’s cultural economic
development, and bring businesses into compliance through a registration process.
Establishments that would otherwise qualify for a small cabaret exemption but have a history of
verified complaints, and would have a negative impact on neighborhood quality of life or public
safety, including, but not limited to, continuing violations of state and local laws regarding
public nuisance, will not be eligible for an exemption. Any registered small cabaret that is
subsequently deemed to have a negative impact on City resources, public safety or neighborhood
quality of life, as determined by the Special Business Permits Unit, will lose their exempt status
and must go through the full cabaret permitting process to continue providing live and/or
amplified music.

It is recognized that establishments with alcohol permits present a higher risk for nuisance. As
such, it is noted that the lack of a cabaret permit would not eliminate all oversight as there are
other systems for regulating establishments that serve alcohol. Businesses with alcohol permits

! Per California Fire Code Section 202 (current 2007 Edition) an assembly is defined as the following:
The gathering together of 50 or more persons for such purposes as deliberation, education, instruction, worship,
entertainment, amusement, drinking or dining or awaiting transportatton.
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that would be eligible for the proposed exemption will continue to be subject to monitoring and
inspections by the Oakland Police Department's Alcoholic Beverage Action Team (ABAT).
Establishments that have full service restaurant licenses from California’s Alcoholic Beverage
Control Department will also continue to be required to serve meals at all times and to ensure
that 60 percent of their gross revenues are from food sales.

Extended Hours Permits

California’s Alcoholic Beverage Control Department mandates that licensed establishments not
sell alcohol between 2:00 a.m. and 6:00 a.m. Oakland’s cabaret ordinance currently augments
this restriction by prohibiting cabaret patrons from being on the premises between 2:00 a.m. and
6:00 a.m. For many years, OPD officers who work weekend nights have experienced problems
with the 2:00 a.m. closing time for bars and nightclubs. In the downtown area, large, often drunk
and unruly crowds will sometimes converge on the streets at 2:00 a.m. The problems range from
crowd dispersal to a higher risk of violence, including homicide. The majority of the complaints

- received by the Office of the City Administrator, Special Business Permits Unit about cabarets
involve the behavior of exiting crowds, particularly the noise and litter generated. If patrons are
not ready to go home at 2:00 a.m., the confluence of patrons from all clubs encourages
continuance of the party in the streets. Sideshows can ensue and may travel to arcas remote from
downtown, such as East Oakland.

Several Oakland cabaret owners and OPD officers have suggested that these problems would be
reduced by allowing cabarets to remain open after 2:00 a.m., so patrons can exit gradually.
Extended Hours Permits would not only reduce the number of people on the street at any one
-time, but also give patrons who are drinking alcohol more time to sober up since the serving of
alcohol will still be prohibited after 2:00 a.m. Over the years, Oakland has issued Special Event
permits allowing clubs to remain open past 2:00 a.m. on New Year’s Eve. The Special Events
Unit of OPD reports that these nights have proven to be largely trouble-free.

~ Other large Bay Area cities including San Francisco and San Jose have enacted ordinances
establishing two different approaches to resolving these problems. Both approaches involve
allowing cabarets to remain open after 2:00 a.m.

San Francisco Model

San Francisco has extensively codified Entertainment Regulations for Extended Hours Premises
as Section 1070 et seq. of the Police Code, a subset of their Municipal Code. These regulations,
which apply to all businesses that operate between the hours of 2:00 a.m. and 6:00 a.m., establish
such basic provisions as application requirements that are very similar to Oakland’s current '
cabaret application requirements. The regulations also outline the basis for suspension and
revocation, which mirror sections of Oakland’s OMC that deal with noise abatement, building
integrity and safety, and public health and safety. In San Francisco, nightclubs must have a
proven track record of successfully operating peacefully to obtain an Extended Hours permit.
The San Francisco Entertainment Commission hears business plans for both regular
Entertainment Permits and Extended Hours permits, determines applicable conditions, and issues
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the perm1ts Currently, of the over 100 Extended Hours permits granted by San F ranc1sc0, more
than 20 are for entertainment venues.

San Jose Model

San Jose recently conducted a pilot program whereby they permitted all of the nightclubs in their
Entertainment Zone to remain open until 3 a.m. Sales of alcohol must cease at 2:00 a.m. but the
clubs can continue to serve food and non-alcoholic drinks. Participating venues reported that the
“Soft-Closing Program™ had a positive impact on their businesses, allowed a staggered exit
strategy for their patrons, which resulted in a change in customer demeanor and external
perceptions, cleaner sidewalks and a safer environment for staff. In February of this year, the city
established a permanent soft-closing program for their Entertainment Zone.

Recommendations for Oakland

To address both the public safety concerns facing Oakland when cabarets close at 2:00 a.m. and
also to invest in Oakland’s music and entertainment industry, we would propose that cabarets be
- allowed to apply for Extended Hours Permits to operate beyond 2:00 a.m. through a two-year
pilot program. The pilot Extended Hours Permit program will commence on January 1, 2010
and end two years thereafter. A maximum of ten Extended Hours Permits shall be issued during
the two year pilot program. The issuance of such a permit would be at the discretion of the City
Administrator’s office following a public hearing conducted according to the requirements of
Chapter 5.02, taking into account the operating history and business practices of the applicant.
Only applications from existing permitted cabarets in good standing with sustained histories of
responsible business practices would be considered. The requirement for and impact on police
resources must be considered in any authorization of extended hours.

Extended Hours Permits will incur aninitial application cost of $1,000, with an annual fee of
$5,000 to cover additional policing and administrative oversight. Furthermore, permitted
establishments must establish an approved security plan for their operations past 2:00 a.m. The
City also reserves the latitude to establish additional permit conditions as the pilot program
evolves. Public notice shall be given, as provided in Section 5.02.050 of the OMC, and the

- permit shall be subject to suspension or revocation according to the standards of Chapter
5.02.080.

Cabaret Renewal Increase

The annual cabaret permit renewal fee was set at $300 prior to 1972 and has not changed since.
Originally intended to be cost-covering, the $300 fee no longer covers the amount of staff time
needed to provide oversight of cabaret establishments. An increase in the cabaret permit renewal
fee to $750 will raise an estimated $25,000 annually in additional revenue for the City and cover
a larger percentage of the costs to administer the permit program.
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ACTION REQUESTED OF THE CITY COUNCIL
Councilmembers Nadel and Kaplan ask that the City Council:

A) Adopt An Ordinance Amending QOakland Municipal Code Chapter 5.12,
“Cabarets” To 1) Create An Exemption For “Small Cabarets” Defined As
Establishments With Occupancy Load Of Less Than Fifty (50) And With Zoning
Clearance For Business’s Primary Activity That Is Not “Group Assembly
Commercial Activity — Entertainment,” 2) Create A Separate Process For
Registering Small Cabarets, and 3) Allow The Discretionary Issuance of
Extended Hours Permits To Cabarets To Remain Open Past 2 A.M. Through A
Two-Year Pilot Program, '

B) Adopt An Ordinance Amending The Master Fee Schedule To Set And Change

Fees For Small .Cabaret Registration, Extended Hours Cabaret Permits And
Cabaret Annual Renewal

Respectfully submitted,

-/Kiwi-/\ul

N adel, Gouncjlmember, District 3
%f:ﬂ -

Rebecca Kaplan, @uncilmember, At-Large

Prepared by:
Xiaojing Wang
Policy Analyst for Councilmember Nadel
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. City Attorney

INTRODUCED BY COUNCILMEMBERS NADEL AND KAPLAN

ORDINANCE NO. C.M.S.

AN ORDINANCE AMENDING OAKLAND MUNICIPAL CODE
CHAPTER 5.12, “CABARETS” TO 1) CREATE AN EXEMPTION
FOR “SMALL CABARETS” DEFINED AS ESTABLISHMENTS
WITH OCCUPANCY LOAD OF LESS THAN FIFTY AND WITH
ZONING CLEARANCE FOR BUSINESS’S PRIMARY ACTIVITY
THAT IS NOT “GROUP ASSEMBLY COMMERCIAL ACTIVITY -
ENTERTAINMENT,” 2) CREATE A SEPARATE PROCESS FOR
REGISTERING SMALL CABARETS, AND 3) ALLOW THE
DISCRETIONARY ISSUANCE OF LATE NIGHT PERMITS FOR
CABARETS TO REMAIN OPEN PAST 2 A.M. THROUGH A TWO-
YEAR PILOT PROGRAM

WHEREAS, Oakland Municipal Code Chapter 5.12 currently requires all
cabarets to obtain a special permit to operate, regardless of the size and
occupancy limit of the establishment: and

WHEREAS, the cost of obtaining a cabaret permit is prbhibitive for many small
businesses that provide live music andlor dancing such as cafes, art galleries
and small restaurants and bars; and

WHEREAS, many of these businesses embody the type of economic
development that is critical to.building a vibrant culture and sustaining the City's
entertainment sector; and

WHEREAS, Oakland’s Fire Code defines “Public Assembly” as “greater than 49
persons” which triggers various fire and public safety requirements; and



WHEREAS, cabaret activity in small establishments, with occupancy loads of -
less than 50 and with zoning clearance for business primary activity that is not
Group Assembfy Commercial Activity — Entertainment, may be conducted that do
not require all of the costly inspection and noticing fees of large establishments
and establishments whose prlmary full-time activity is entertalnment and

WHEREAS, smaller venues that qualify for a cabaret exemption must still
register with the City and will be required to complete fire inspections; and

WHEREAS, Oakland Municipal Code Chapter 5.12 currently aliows no one to
remain on the premises of a cabaret between the hours of 2 a.m. and 6 a.m.; and

WHEREAS, the City has identified situations in which allowing cabaret patrons to
remain after 2 a.m. may reduce problems assocnated with mass exiting of crowds
and with drunk driving; and

WHEREAS, the annual cabaret renewal fee of $300 has not been changed since
at least 1972 and no longer covers the amount of staff time need to provide
oversight of cabaret establishments,

THE COUNCIL OF THE CITY OF OAKLAND DOES ORDAIN AS FOLLOWS:

SECTION 1. [t is the intent of the City Councii in enacting this ordinance, to
encourage responsible businesses in the development of Oakland's cultural and
entertainment sectors, while providing for the safety of Oakland residents and
enabling the Oakland Police Department to be effective in preventing violence
and maintaining the peace.

SECTON 2. The City Council finds and determines the forgoing recitals to be
true and correct and hereby makes them a part of this ordinance.

SECTION 3. The City Council finds and determines that the adoption of this
Ordinance is exempt from CEQA under Sections 15061(b)(3) of the State CEQA
Guidelines and authorizes the filing of a Notice of Exemption with the Alameda
County Clerk.



.SECTION 4. Oakland Municipal Code Chapter 5.12 is hereby amended to
read as follows; additions are indicated by underscoring and deletions are
indicated by sirike-through-type; portions of the regulations not cited or not
shown in underscoring or strike-through type are not changed:

Chapter 5.12 CABARETS

5.12.010 Definitions.

5.12.020 Permit required.

5.12.025 Application review process.
5.12.030 Regulations. _

5.12.040 Booths and entertainers.

5.12.050 License tax.

5.12.60 Small cabaret exemption/registration

5.12.10 Definitions.
As used in this chapter;

A. "Cabaret” shall be construed to include, unless an active Small Cabaret
. Exemption exists, any place where the general public is admitted, where
entertainment is furnished by or for any patron or guest present upon the
premises, inciuding but not limited to singing, vaudeville and dancing, and where
liquid refreshments or foods are sold; provided, however, that any place where
entertainment is furnished by the mechanical or electronic reproduction of pre-
" recorded music or radio broadcasts or by motion pictures, shall not be construed
to be a cabaret within the meaning of this section unless dancing privileges are

afforded in connection therewith. :

B. "Disqualifying offense" means any offense which disqualifies an applicant
from obtaining a permit pursuant to this chapter or which mandates revocation of
the permit if the offender already holds a permit. Disqualifying offenses are:

1. Conviction, plea of nolo contendere, plea bargain, or forfeiture
pertaining to any felony offense involving the sale of a controlled

substance specified in Sections 11054, 11055, 11056, 11057 or 11058 of
the Health and Safety Code of the state of California;



2. Violation of any provision of this chapter that has resulted in a
suspension or revocation of any permit issued under this chapter, or
violation of a similar law in any other jurisdictions within the past five years
that has resulted in a suspension or revocation of a permit under that law;

3. | Conviction, plea of nolo contendere, plea bargain, or forfeiture on a
charge of committing a violent crime or a crime of dishonesty, fraud or
deceit with an intent to substantially injure another.

5.12.020 Permit required.

A. 1tis unlawful for any person to own, conduct, operate or maintain, or to
participate therein, or to cause or to permit to be conducted, operated, or
maintained, any cabaret in the city unless there exists a valid permit therefor,
granted and existing in compliance with the provisions of Chapter 5.02. The
application for such permit shall set forth, in addition to the requirements
specified in Section 5.02.020, the fact that the proposed location of such cabaret
is not within three hundred (300) feet of any church or synagogue or any building
in use as a place of public worship or school or public library. This requirement
may be waived only if the City Administrator makes written findings that the
cabaret will not have a negative impact on City resources, public safety and
neighborhood quality of life. Public notice shall be given as provided in Section
2.02.050, and the investigating official referred to in Section 5.02.030 to whom
the application shall be referred, shall be the Chief of Police. In recommending
the granting or denying of such permit, the Chief of Police, and in granting or
denying the same, the City Administrator, shall give particular consideration to
the peace and order and moral welfare of the public.

B. A cabaret permit shall not be issued to any cabaret where any owner(s),
operator(s), or other party with an interest in the cabaret has committed a
disqualifying offense as defined in Section 5.12.010.

C. A separate Extended Hours Permit shall be required for cabaret operation
between the hours of 2:00 a.m. and 6:00 a.m. The pilot Extended Hours Permit
program will commence on January 1, 2010 and end two years thereafter. A
.maximum of ten Extended Hours Permits shall be issued during the two vear
pilot program. The permits shall be issued at the discretion of the City
Administrator, following a public hearing conducted according to the
requirements of Chapter 5.02, taking into account the operating history and
business practices of the applicant. The City Administrator shall establish
Conditions of Approval, including but not limited to a security plan. The permit
shall be subject to suspension or revocation according to the standards of
Chapter 5.02. The application fee and annual fee for the Extended Hours Permit
shall be specified in the Master Fee Schedule. .




5.12.025 Application review process.

A.  Application Filing. All applications for permits issued pursuant to this chapter,
including renewals, shall be filed in the Office of the City Administrator. The City
Administrator shall.receive any fee required for the application, ensure that the
application is complete, and refer the application to the Chief of Police for
investigation, review and recommendation. :

B. Investigation. The City Administrator shall refer the application to the Chief of
Police who shall conduct background investigations on all applicants requesting
permits under this chapter. Where the applicant(s) is any type of association,
partnership, corporation or other entity, background investigations of all publicly
named or registered persons, officers, directors, managers and shareholders
within those entities shall be conducted as appropriate. The applicant shall be
fingerprinted and photographed and consideration shall be given to their criminal
record, if any. After reviewing the information obtained, the Chief of Police shall
transmit in writing any recommendation or findings from the investigation to the
City Administrator and shall give particular consideration to the safety and
general welfare of the public. The City Administrator shall also refer the

- application to other city and county agencies as appropriate and warranted to
ensure compliance with existing state, county and local laws.

5.12.030 Regulations.

it is unlawful for any person operating a cabaret under the provisions of Section
5.12.020, or any cabaret whatsoever, in the city, or any agent, employee or
representative of such person to permit any breach of peace therein or any
disturbance of public order or decorum by any tumultuous, riotous or disorderly
conduct, or otherwise, or to permit such cabaret to remain open, or patrons to
remain upon the premises, between the hours of two a.m. and six a.m. next
ensuing, unless the cabaret has on file a current Extended Hours Permit with the
- Office of the City Administrator. ‘

5.12.040 Booths and entertainers,

It is unlawful for any person operating a cabaret under the provisions of Section
5.12.020, or any cabaret whatsoever in the city, or any agent, employee or
representative of such person, to erect, construct, maintain, or cause or permit to
be erected, constructed or maintained, within such cabaret any private rooms,
booths or compartments, or any closed stalls, or any alcoves of any nature, so
arranged that the entire inner portion of the same shali not at all times be visible;
or to permit any conduct in such place prejudicial to public morals, or to permit
any entertainment in such cabaret, except that which is furnished by entertainers
employed by the management of such cabaret.






