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TO: Office of the City Administrator

ATTN: Dan Lindheim

FROM: Administrative Hearing Officer

DATE: April 21, 2009

RE: A Public Hearing And Resolution Denying The Appeal Filed By Dawit
Mebrahtu And Upholding The Administrative Hearing Officer’s Decision To
Deny The Application For A Permit To Operate A Cabaret Under The Name
“Oasis” At 135 12" Street

SUMMARY

On June 19, 2008, the Administrative Hearing Officer conducted a public hearing on the
application of Dawit Mebrahtu for a permit to operate a cabaret under the name “Qasis™ at 135
12" Street. Because the Oasis had not passed its fire, building, plumbing, and electrical
inspections, no permit could be issued at that time. '

On December 9, 2008, following post-hearing investigation and based upon the preponderance
of the evidence, the Hearing Officer denied the application. The Hearing Officer’s decision is
included herewith as Attachment A (Decision). Mr. Mebrahtu timely appealed the denial. The
appeal is included as Attachment B. On March 25, 2009 Mr. Mebrahtu submitted an additional
statement explaining the basis for his appeal. The statement is included as Atfachment C. This
report addresses the appeal and sets forth the analysis as to why the appeal should be denied.
Attachment D is a March 14, 2009 police report on unpermitted cabaret activity at Oasis.

FISCAL IMPACT

There is no direct fiscal impact of denying this permit, other than the annual cabaret license
renewal fee of $300.

BACKGROUND

In his appeal, Dawit Mebrahtu states that he and Fessehay Mebrahtu have run Oasis for 12 years.
- The following recaps the City Administrator’s file on the Oasis.

* 09/17/99 Fessehaye Mebrahtu was issued Temporary Cabaret Permit with requirement
to file for Conditional Use Permit (CUP) within 30 days.

= 11/22/9% Temporary Cabaret Permit expired due to failure to file for CUP.

* 04/05/01 Administrative Hearing Officer mailed Oasis a letter ordering them to cease
and desist cabaret activity without a permit.

* 04/20/01 Fessehaye Mebrahtu applied for Cabaret Permit.
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Temporary Cabaret Permit was issued with expiration date of June 30, 2001,
to provide time to obtain final clearances of building and electrical
inspections.

Planning and Zoning Dept. 1ssued a Minor Conditional Use Permit for Group
Assembly Commercial Activity at an existing restaurant, Oasis, at 135 12" St.
Temporary Cabaret Permit was extended to 09/14/01.

Administrative Hearing Officer mailed Mr. Mebrahtu a letter stating that the

.inspections were approved and the ongoing cabaret permit was attached. The

permit is dated September 15, 2001. A note written on the file copy of the
permit by the previous Administrative Assistant of the Special Business
Permits Unit states, “Closed as of 2002 per Business Tax™.

Administrative Hearing Officer mailed both the operator and property owner
of Qasis a letter ordering them to cease and desist cabaret activity, based upon
reports from the Oakland Police Department that they were conducting
cabaret activity and the Hearing Officer’s confirmation with the Business Tax
Unit that 2003 was the last time they had paid their annual cabaret permit fee.
Dawit Mebrahtu submitted an application for a cabaret permit.

Public hearing on application conducted. No permit issued due to failure to
pass fire, building and electrical inspections.

OPD undercover officer went to Oasis at 2:15 a.m. and was told that the club
will be open until 6:00 a.m. Uniformed officers returned at 2:45 a.m. and
found a DJ spinning records on the back patio, 100 -150 people dancing and
drinking, and the smell of freshly burnt marijuana. OPD informed Dawit
Mebrahtu that he was operating an illegal cabaret and that he had to close
immediately. Mr. Mebrahtu stated he would comply, apologized repeatedly,
and acknowledged that he understood the cabaret rules, as he had recently
been to his own cabaret hearing.

Daylight Savings Time ended at 2:00 a.m. ABC rules are that alcohol
establishments may be open only up to 2 hours after midnight. Uniformed
officers patrolling the Jack London area saw that Oasis was open at 1:30 a.m.,
which, due to the time change was 2.5 hours after midnight. A DJ was
spinning records on the patio, 50 — 75 people were dancing and drinking, and
the smell of manjuana was prevalent. Dawit Mebrahtu again apologized
repeatedly, agreed to comply, and acknowledged awareness of the rules.
Administrative Hearing Officer denied Dawit Mebrahtu’s application for a
cabaret permit. The decision notes that the building and electrical inspections
had still not been passed, but that it was unnecessary to await the results of
those inspections as Mr. Mebrahtu’s “actions in violation of Oakland laws and
ABC license requirement and his continuation of those violations after being
cited by the Oakland Police Department do not make him a fit candidate to be
awarded a cabaret permit.”

Dawit Mebrahtu timely appealed the denial of the permit but stated only that
his appeal was based upon: “The findings of fact do not support the order, the
evidence does not justify the findings, or the evidence is not true.” The
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Special Business Permits Unit accepted his appeal, and the Administrative
Hearing officer extended the time in which he could provide more information
for the basis of his appeal to meet the requirement of Oakland Municipal Code
(OMC) section 5.02.100 to set forth “the specific grounds” of the appeal.

= (03/04/08 Hearing Officer attempted to schedule appeal before City Council April 7,
2009, and again explained to Mr. Mebrahtu that he may wish to add more
information to his appeal basis. Mr. Mebrahtu stated that he needed more
time because he wanted to have the building ready to pass inspection. The
Hearing Officer reiterated that, as the decision explains, the permit was denied
for the illegal activity of operating without a permit and operating after hours.
Mr. Mebrahtu stated he would still like a later date and April 21, 2009 was
agreed upon. The Hearing Officer asked him to submit his statement by
March 19, 2009 so there would be time to respond to it in the staff report and
include it in the published agenda.

= (03/14/09 OPD officers went to Oasis at 11:00 p.m. Several people were collecting
money at the front door to enter. A DJ was on the patio spinning records and
50 —75 people were dancing and drinking. Fifteen to 20 more people were in
the bar, where an unattended DJ table was spinning records. No food was
being served. Fesehaye Mebrahtu was in charge. He claimed to be unaware
that Oasis did not have a cabaret permit. He also claimed that the kitchen had
just shut down. "

» (03/20/09 Since Dawit Mebrahtu had not submitted any additional appeal basis, the
Hearing Officer called him. He asked for additional time and the Hearing

. Officer extended the deadline to March 23.
= (3/25/09 Dawit Mebrahtu submitted a statement outlining the basis for his appeal.

KEY ISSUES AND IMPACTS

The denial of Oasis’ cabaret permit application was based upon several mandates and violations
of the Oakland Municipal Code (OMC). OMC Chapter 5.02 establishes the criteria for making
decisions on permit applications. Section 5.02.060 requires that in granting or denying such
permit, the City Administrator “shall consider the character of the applicant as respects morality,
honesty and integrity and all pertinent acts which may concern the health, safety, and general
welfare of the public.” Under OMC Chapter 5.12, it is illegal to operate a cabaret without a
cabaret permit. Additionally, under OMC section 5.12.030, it is illegal for to operate a cabaret or
have any patrons on the premises between 2:00 a.m. and 6:00 a.m. California law also requires
ABC licensees to stop serving alcohol no later than 2 hours after midnight.

Violation of Qakland and California Laws

» Operating a cabaret without a cabaret permit - OMC section 5.02.020
The Law It is unlawful for any person to own, conduct, operate or maintain, or to participate
therein, or to cause or to permit to be conducted, operated, or maintained, any cabaret in the city
unless there exists a valid permit therefor, granted and existing in compliance with the provisions
of Chapter 5.02.
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The facts The requirement for a cabaret permit is intended to ensure that the health and
safety of nightclub patrons is protected and that the quiet enjoyment of the property of nearby
residents and businesses is not interfered with.

Dawit Mebrahtu states in his appeal that he and Fessehaye Mabrahtu have operated Oasis for 12
years. He obtained a temporary cabaret permit in 1999 but let it expire. Qasis apparently
continued to conduct cabaret activity without a permit; in early 2001 they were ordered to cease
and desist. They again applied for a cabaret permit and were granted one commencing
September 15, 2001.

The City Administrator’s cabaret file on Oasis has no documents after October 17, 2002, but a
note attached to the file and to the file copy of the permit states, “The Qasis, 135 12" Street,
closed as of 2002, per Business Tax.”

In April of 2008, the OPD officers who monitor the downtown clubs observed Oasis conducting
cabaret activity and inquired whether Oasis had a cabaret permit. Because the note in the City
Administrator’s file referred to the Business Tax Division, the Hearing Officer checked and
leamned that 2003 was the last year Oasis had paid their cabaret permit fee, and that the Business
Tax Unit had not sent them invoices for that permit since that time. Neither the Hearing Officer
or the Business Tax staff was employed in the City Administrator’s Office or Business Tax
Office respectively during 2002 and 2003, and there 1s no documentation in either file regarding
how the City would have come to believe that the Oasis was closed.

Since there was no active permit in April of 2008, the Hearing Officer sent a “cease and desist”
leiter to the Qasis. There was no response to the first letter, but, after a second letter, Mr.
Mebrahtu called. He said he thought he had a cabaret permit. He denied ever being closed and
confirmed that he had been conducting cabaret activity continuously since obtaining a permit in
2001. Although he acknowledged that he had not recently paid the annual cabaret permit fee, he
said that he had not been invoiced for i, so did not realize it was necessary. He agreed to come
in and apply for a cabaret permit and did so. On his application Dawit Mebrahtu listed himself
as the manager and listed Fessehaye Mebrahtu as the owner.

At the June 19, 2008 public hearing on the Oasis cabaret permit application, the applicant was
informed that the permit could not be issued until all inspections were passed, but, that, if he
wished to conduct cabaret activity in the interim, he could do so by obtaining Special Event
permits from OPD. Mr. Mebrahtu never applied for or obtained any Special Event permits but
continued operating cabaret activity. Even after OPD shut the business down on October 12,
2008 for operating an illegal cabaret, Mr. Mebrahtu, who apologized and acknowledged his
understanding of the rules, continued to operate cabaret activity. OPD again closed the business
on November 2, 2008 for illegal activity and again received an apology from Dawit Mebrahtu
and an acknowledgement of his awareness of the rules.
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The illegal activity of operating without a permit continued, incredibly, during the time that the
Hearing Officer and Dawit Mebrahtu were communicating about the statement he should submit
if he wished the City Council to consider granting his appeal. On March 14, 2009, OPD found
the Qasis again conducting cabaret activity. This time, however, it was Fessehaye Mebrahtu, not
Dawit Mebrahtu, who was operating the club. Fessehaye Mebrahtu denied knowledge that they
did not have a permit.

Mr. Mebrahtu’s appeal response In his appeal, Mr. Mebrahtu does not address the issue of
operating without a cabaret permit. Also, his appeal does not mention the March 14, 2009 police
visit and citation of Fessahaye Mebrahtu for operating without a permit, despite the fact that the
Hearing Officer told him about it during a communication requesting that he submit his
statement if he wished for the City Council to consider his appeal.

Conclusion and recommendation Because there is no documentation in either the City
Administrator or Business Tax files to justify both departments considering the Oasis closed, the
City must assume responsibility for Oasis’ lack of a cabaret permit between 2004 and April of
2008, when it was first reported to the Hearing Officer that they were operating.

The Hearing Officer assumes as true Mr. Mebrahtu’s statement in April of 2008 that he thought
the Oasis had a cabaret permit. However, there is no excuse for operating without a permit since
then, and Mr. Mebrahtu does not offer an excuse in his appeal. At the request of the Hearing
Officer, OPD routinely issues Special Event permits to cabaret applicants to encourage them to
legalize their venues and to allow them to continue generating revenue as they go through the
application process. All applicants are notified of the requirement to obtain Special Event
permits if they plan to conduct cabaret activity before their cabaret permit is issued.

The requirement to obtain Special Event permits also provides an opportunity to observe the
applicant’s willingness to abide by the rules. The application is easy to fill out, it can be faxed to
the Special Events Unit, and there is no charge for the permit. After an initial submission, the
‘applicant need merely change the date when faxing requests for subsequent events. Mr.

Mebrahtu never applied for a Special Event permit, even after the first and second citations by
OPD. '

Dawit Mebrahtu’s failure to do the simple thing required to legalize his operation during the
application period, does not instill confidence that he will abide by the rules and operate legally
in the future: Assuming, for the sake of argument, that he may not have understood the
requirement after his hearing, it is unfathomable that he would not understand it after his closure
by OPD on that basis.

Nor can he claim lack of knowledge of OPD’s basis for closure, as the Hearing Officer provided
him with copies of the first two police reports so that he could prepare his appeal. Fessehaye
Mebrahtu’s claim that he did not know their application had been denied and that they did not
have a permit is not credible. If true, it would indicate the poorest of ownership and management
practices, and would certainly not be a basis for the City awarding additional privileges.
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Finally, while continuing to operate illegally, Mr. Mebrahtu made no progress in completing the
inspections required to ensure the safety of patrons. After denial of the permit, he continued to
operate illegally and requested that the appeal be delayed so that he could complete the required
work on the building. While the Hearing Officer was pleased to hear that Mr. Mebrahtu is now
working on the violations that prevented the passage of his inspections, he does not seem to be
concerned that operating in spite of these clearances jeopardizes all of his patrons. For his
intentional multiple violations of the prohibition against operating without a permit, and his
biatant disregard for the risk to public health and safety, Mr. Mebrahtu’s application for a permit
should be denied.

» Operating “after hours” in violation of OMC section 5.12.030 and in violation of the
Oasis’ ABC license
The Law It is unlawful for any person operating a cabaret under the provisions of Section
5.12.020, or any cabaret whatsoever, in the city, or any agent, employee or representative of such
person to permit any breach of peace therein or any disturbance of public order or decorum by
any tumultuous, riotous or disorderly conduct, or otherwise, or to permit such cabaret to remain
open, or patrons to remain upon the premises, between the hours of 2:00 a.m. and 6:00 a.m.

Regardless of closing hours, ABC licensees are prohibited from selling alcohol more than two
hours after midnight.

The Facts On October 12, 2008, when it was obvious to OPD that the Oasis was open past
2:00 a.m., an undercover OPD officer went to the door of Oasis and was told the club would be
open until 6:00 a.m. Umformed officers returned at 2:45 a.m. and found the club operating
cabaret activity, with a DJ, patrons drinking alcohol and dancing, and the smell of marijuana.

On November 2, 2008, OPD again saw that the Oasis was open more than 2 hours past midnight.
Again there was a DJ, patrons drinking alcohol and dancing, and the smell of marijuana.

Mr. Mebrahtu’s appeal response Regarding the October 12, 2008 police report, Mr.
Mebrahtu states it is unlikely the undercover officer heard the club would be open until 6:00
a.m., as “Oasis would never [be] open until 6 a.m.” Mr. Mebrahtu admits that the club was open
on both occasions but justifies the October 12 occasion on the basis that the club was much
busier than the 100 or fewer patrons normal for a third Saturday of the month. He stated that
they had 2 security guards, “in accordance to city rules that require one security for every 50
persons. He then states that the one security staff remaining at 2:00 a.m. was “overwhelmed and
did not clear the patrons on time.” Mr. Mebrahtu stated that, at the time, he was in the office
after closing the bar. Mr. Mebrahtu concludes, “This was our mistake in short staffing, and we
have made changes, and this mistake has not occurred again.”

Regarding the November 2, 2008 police report, Mr. Mebrahtu acknowledges that ABC aliows
alcohol sales “only two hours after midnight, which is 2:00 a.m.” He claims to have to have
thought that “because the time had moved back an hour, we were still in our legal right to stay
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open.” He concludes, “If it is established that we were mistaken, we will rnake the necessary
changes for the future.”

Conclusion and recommendation

By his own admissions in his appeal, Mr. Mebrahtu indeed knows the rules. What he does not
seem to understand is that there are reasons for the rules, and that perhaps he should consider
what the reasons might be if he is in the position of unintentionally (or intentionally) breaking
the rules. For example, Mr. Mebratu correctly stated in his appeal that the City rules “require
one security for every 50 persons.” He claims to have employed two security guards on October
12, 2008, in anticipation of a crowd of 100 or less. So, when the crowd turned out to be greater
than that, why would there be only one secunity guard on duty at 2:00 a.m.? And, if there was an
emergency that called one security guard away, why would Mr. Mebrahtu retreat to his office

" instead of assisting with emptying the club? Mr. Mebrahtu offers no explanation that would
answer these questions. The club was still operating at 2:45 a.m. that morning, and, as the DJ
was still spinning records, there was no apparent effort to clear the club occurring when OPD
arrived.

Mr. Mebrahtu’s conclusion regarding the November 2, 2008 incident is both shocking on its face
and in its implication, and discouraging in terms of the likelihood of expecting better behavior
from Mr. Mebrahtu in the future, were a permit to be granted. In stating, “If it is established that
we were mistaken. . .” Mr. Mebrahtu denies responsibility for knowing the laws applicable to
his ABC permit, and implies that OPD’s interpretation of those laws was incorrect. The Hearing
Officer, in a single phone call to ABC, confirmed that two hours after midnight means exactly
what it says — i1t does not provide an extension to three hours past midnight on the day that
daylight savings time ends. That Mr. Mebrahtu would not check this himself before wntlng ‘his
appeal is alarming.

Knowing, and then bending or breaking the rules, or not bothering to find out what the rules are,
even after being told he was breaking them, seems to be an ongoing pattern with Mr. Mebrahtu.
There is no reason to think that this pattern would change upon the awarding of a cabaret permit.
The permit should be denied

» Criteria the Hearing Officer is mandated to consider in awarding or denying
permits — OMC section 5.02.050 7 '

The Law The City Administrator, or the investigating official acting thereon, shall deny the
granting of any permit applied for if it shall appear to his or her satisfaction that the applicant is
not a fit and proper person, either for financial, moral, or other reasons, to conduct or maintain
the business, establishment, place, or other thing, to which the application appertains; that the
applicant has not complied with the provisions of this code which directly appertain to the
maintenance or conduct of the business, establishment, place, or other thing in question or for the
violation of any law appertaining thereto; or for any other reason hereinafter in this chapter more
specifically set forth. -
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In granting or denying such permit, and in specifying the conditions, if any, upon which it is -
granted, the City Administrator or other official acting thereon, shall consider the character of the
applicant as respects morality, honesty and integrity, and all pertinent acts which may concern
the health, safety, and general welfare of the public, and shall exercise a reasonable and sound
discretion in the premises. The City Administrator, or other official acting thereon, in acting
upon an apphication for a permit, shall notify the investigating official to whom such application
was referred, of such action.

Additionally, ABC requires that licensees with “Full Service Restaurant” licenses must serve
food at all times that they are open.

The Facts In addition to the violations described above, the OPD officers smelled marijuana
smoke on both their October 12, 2008 and November 2, 2008 visits. Additionally, the restaurant,
which must remain open until the business closes, was not operating at 11 p.m. on Saturday,
March 14. '

Mr. Mebrahtu’s.appeal response Mr. Mebrahtu stated that on October 12, 2008 he smelled
marijuana before the police entered the club. He stated that he dispatched security to check the
back area, but that the offending party had extinguished the marijuana and blended into the
crowd. Mr. Mebrahtu claims that he has assigned two security personnel in the back “to make
sure there is not smoking of marijuana.” He provides no explanation for the marijuana
mentioned in the November 2, 2008 police report.

" Mr. Mebrahtu did not respond to the early closure of the kitchen noted in the police report.

Conclusion and recommendation Mr. Dawit Mebrahtu and Mt. Fessehaye Mebrahtu have
broken multiple laws, the most significant of which have been 1) the ongoing cabaret operation
without a permit documented on three occasions by OPD and 2) being open after hours on at
least two occasions documented by OPD. Even assuming the unlikely scenario that there have
been no other instances of the illegal behavior, the fact that both types of violations occurred
after the club had been closed by OPD for the same violations and during the time when the club
was applying to legalize their cabaret activity, shows a careless disregard for the law. Their
disregard for the law likely carries over to their clientele, who rightfully view the Oasis as a
place where you can drink alcohol and dance after hours and publicly smoke marijuana.

Although the early restaurant closure may seem like a small thing, it is important because
restaurant licenses are much easier to obtain in Qakland than bar licenses. Bar licenses require
Major Conditional Use permits, but full service restaurant licenses do not, as the City wants to
encourage additional bonafide restaurants. To ensure that licensees with restaurant licenses
function as restaurants and not as bars, ABC requires that 50 percent of sales come from food.
Oakland has increased that requirement to 60 percent. Additionally, many ABC restaurant
licenses contain a condition prohibiting cabaret activity for the first year of the license, t0 ensure
that the restaurant license is not just a cover for operating a nightclub and bar.
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Mr. Mebrahtu’s actions also seem to exhibit a complete disregard for the safety of his patrons.
Until his application was denied in December of 2008, he continued operating without pursuing
completion of the work required to pass fire, building and electrical inspections. Afterwards, he
delayed his appeal hearing to remedy his inspection violations, while continuing the cabaret
activity.

Mr. Mebrahtu’s actions not only violate City and state laws and jeopardize the safety of his
patrons, they constitute unfair business practices. His after hours activity and failure to pass
building inspections puts competitors who abide by the rules at a disadvantage. Legally
operating competitors had to expend funds to create safe entertainment spaces, and their
customers know they cannot stay on the premises after hours or smoke marijuana.

The multiple knowing violations of cabaret permit applicant, Dawit Mebrahtu, and Oasis owner,
Fessehaye Mebrahtu do not recommend their character “as respects morality, honesty and
integrity.” In his appeal statement, which he had over three months to research and write, Dawit
Mebrahtu did not even deign check the law that applies to his ABC permit at the time of the
change to Daylight Savings Time. His conduct of cabaret activity after failing to complete his
fire, building and electrical inspections is a pertinent act which may concern the “health, safety,
and general welfare of the public.” '

SUSTAINABLE OPPORTUNITIES

Economic

The revocation of this permit has no substantial economic effect on the City. Cabarets pay a
nominal $300 per year license fee to the City. Additionally, like all businesses, they are subject
to the payment of business taxes. The cabaret application process does not request projected
income information, so no estimate of this potential loss is available.

Environmental
There are no environmental opportunities involved in the denial this permit.

Social Equity

No social equity issues have been identified.

DISABILITY AND SENIOR CITIZEN ACCESS

There are no disability or senior citizen issues involved in this application or its denial.

RECOMMENDATION AND RATIONALE

The Hearing Officer understands that the City wants to encourage the development of a vibrant
nightlife. Oasis cabaret patrons who attended the public hedring testified that the club caters to
the diversity of Oakland, that they have a family atmosphere, and that there is no violence.
These are characteristics that the City desires in its nightlife venues.
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The multiple and ongoing violations of Dawit and Fessehaye Mebrahtu, however, show a lack of
judgment, disregard for the law, and inability or unwillingness to change their illegal practices
until and even after they have been cited and had their cabaret permit denied. In the terms of-
OMC section 5.020.50, they have “not complied with the provisions of this code which directly
appertain to the maintenance or conduct of the business.” Whether it is due to financial duress,
moral malaise, careless disregard, or simple laziness, they have not acted in ways that show they
are “fit and proper person(s), either for financial, moral, or other reasons, to conduct or maintain
the business.”

These are not the characteristics that the City can afford to reward by issuing special permits. To
do so would send a message to all of Oakland’s legitimate cabarets that it is not necessary to
obey the rules or to meet the requirements that have been established to protect the public health
and safety.

The permit should be denied. Denial of the permit would not prevent the Qasis from operating
as a full service restaurant, and it should do so. Oasis would be free to apply for a cabaret permit
in the future, after demonstrating, by obtaining appropriate permits, that they can obey the City’s
rules and regulations and after ensuring that their facility is safe enough for the conduct of
cabaret activity.

ACTION REQUESTED OF THE CITY COUNCIL

The Administrative Hearing Officer requests that the City Council adopt the Resolution to deny
the appeal and affirm the Hearing Officer’s decision.

Respectfully submitted,

i

Barbara B. Killey
Administrative Hearing Officer
Office of the City Administrator

APPROVED AND FORWARDED TO THE
CITY COUNC

Offfeeof the City Administrator
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