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TO: Office of the City Administrator '
ATTN:  Dan Lindheim

FROM: Community and Economic Development Agency
DATE:  January 20, 2009

RE: Resolution Rescinding Certification of the Oak to Ninth Project Environmental
Impact Report (EIR) Per Resolution No. 79981 C.M.S., Approving the Revisions
to the Analysis in the Oak to Ninth Project EIR, Re-Certifying the Oak to Ninth
Project EIR as Revised, and Readopting the CEQA Findings and Statement of ’
Overriding Considerations and Mitigation Monitoring and Reporting Program.
as Revised.

SUMMARY

~On June 20, 2006 and July 18, 2006, the City Council and Oakland Redevelopment Agency
approved the Oak to Ninth Project. Three court challenges to the approvals were filed. The first
two lawsuits primarily alleged that the City and Agency’s approval of the Project violated the
California Environmental Quality Act (CEQA). The third lawsuit alleged that the City
improperly refused to certify for the ballot a referendum petition requesting the electorate to set
aside the approval of the Development Agreement.

The challengers m the third case dismissed their lawsuit prior to a court decision on the merits of
their claims.
With respect to the CEQA claims, on November 16, 2007, January 28, 2008, and February 27,
2008, the Superior Court issued rulings, which upheld the Environmental Impact Report (EIR)
except with respect to: (1) analysis of certain “cumulative impacts” (i.e., impacts of the project
in 2025 when combined with other past, present, and reasonably foreseeable future development)
and (2) geology and seismic impacts (i.e., earthquake-related impacts). The Court ordered that
the resolution certifying the EIR be vacated and suspended all other project approvals pending
revisions to the EIR (“Revisions’") and further order of the Court.

Staff is returning to the City Council without another meeting before the Planning Commission
on tius Project. The Superior Court ordered the vacation and rescission of the City Council’s
2006 certification of the 2005 Oak to Ninth EIR, and also ordered that the approvals for the
Project be suspended. The City has prepared revisions to the EIR and the Council may consider
whether to re-certify the EIR pursuant to the Court’s decision. Per Oakland Municipal Code
§17.158.220(F), the City Council retains jurisdiction regarding whether the EIR, as revised,
should be re-certified. Further, there is no decié\;ion for the Planning Commission to consider.
The approvals were suspended, not rescinded, and there is no requirement that the Planning
Commission revisit the prior approvals.
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The City Council is requested to (1) consider the revisions to the EIR, which have been made in
response to the Court Order, Judgment and Writ, as discussed in the attached document and (2)
approve the proposed Resolution, which rescinds certification of the Oak to Ninth Project EIR,
adopted June 20, 2006 per Resolution No. 79981 C.M.S., (3) approve the revisions to the
analysis in the Oak to Ninth Project EIR, (4) recertify the Qak to Ninth Project EIR as Revised,
and (5) readopt the CEQA Findings and Statement of Overriding Considerations and Mitigation
Monitoring and Reporting Program pursuant to the Court Order, Judgment and Writ.

Upon re-certification, the City will return to the Court for a determination that the EIR revisions
cure the defects found by the Court. If the Court finds the revisions to be sufficient, it should
terminate the suspension of the other project approvals, which would reinstate the City’s
approval of the Project. [

FISCAL IMPACT

There are no fiscal impacts associated with the re-certification of the Environmental Impact
Report for the Oak to Ninth Project.

BACKGROUND

Project Description

The Oak to Ninth Project proposed by QOakland Harbor Partners, LLC and approved by the City
and Agency on June 20, 2006 and July 18, 2006, would redevelop approximately 64.2 acres
bound by the Embarcadero Roadway (parallel to Interstate 880), the Oakland Estuary, Estuary
Park, and Brooklyn Basin.

The Project includes the construction of approximately 3,100 residential dwelling units (of which
465 will be affordable), approximately 200,000 square feet of ground floor retail/commercial
space, and 31.89 acres of parks and open spaces. Two marinas will be renovated and expanded
to accommodate 170 boat slips. Approximately 160,000 square feet of the 180,000 square foot
Ninth Avenue Terminal building will be demolished and converted to park and other uses
consistent with the Tidelands Trust. A continuous public pedestrian trail and bicycle facility, a
segment of the Bay Trail, will be constructed along the project’s waterfront (excluding parcels
not owned by the City/Port of Oakland or the project sponsor). The majority of existing uses and
structures on the project site would be removed or demolished.

Environmental Analysis

The City published a Draft EIR for the Project on August 31, 2005. A Final EIR was published
on February 1, 2006. An addendum to the EIR was published on June 7, 2006. On March 15,
2006, the Oakland Planning Commission certified the EIR (which includes the Draft EIR, the
Final EIR, and the Addendum) and took actions approving, or recommending approval of,
various resolutions and ordinances related to the approval of the project. On June 20, 2006 and
July 18, 2006, the City Council and Redevelopment Agency adopted a number of Resolutions
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and Ordinances approving the Project, including Resolution No. 79981 C.M.S. certifying the
EIR.

After the Court ruled that the EIR was deficient in certain respects and held invalid the resolution
certifying the EIR, the City prepared Revisions to the EIR, specifically entitled, “Revisions to the
Analysis in the Oak to Ninth Project EIR (SCH No. 200406201 3) Prepared to Comply with the
Alameda County Superior Court Order in Case No. RG06-280345 and Case No. RG06-280471"
published October 1, 2008 (refer to Attachment A). This document was published for a 45-day
public review period extending from October 1, 2008 to November 17, 2008. Nineteen comment
letters were received during this time period.

Although the Revisions to the Analysis specifically focused on the issues identified by the Court,
the public comments received covered a wider variety of topics. The Response to Comments
document addresses all issues raised both in the individual response to comments and in the
“Master Responses.” Master Responses were prepared to address common topics in order to
reduce repetition in the responses provided to the individual comment letters. Common topics
included those pertaining to the project merits or project approvals; environmental issues outside
the scope of the court order; the traffic analysis; and the review process for the Revisions to the
Analysis. The individual comment letters, and the responses to these comments, are included as
Attachment B to this staff report.

KEY ISSUES AND IMPACTS

In the case of Coalition of Advocates for Lake Merritt v. City of Qakland and Oakland Heritage
Alliance v. City of Oakland (Case Nos. RG06280471 and RG06280345), the Superior Court held
that the Environmental Impact Report (consisting of the Draft EIR, the Final EIR, and the
Addendum to the EIR), prepared and certified by the City of Qakland and the Qakland
Redevelopment Agency in 2006 for the Qak to Ninth Avenue Project, failed to comply with
CEQA because:

(1) Aspects of the cumulative impact analysis (impacts of the project in 2025 when -
combined with other past, present, and reasonably foreseeable future development) were
insufficient, including: '

(a) The land use, plans and policies section and the population, housing and
employment section did not include a sufficient cumulative impact analysis; and

(b) The cumulative impact analyses for geology and seismicity, noise from traffic,
hazardous materals, biological resources, visual quality, public services and
recreation facilities, and utilities did not sufficiently consider the impact of the
project when added to other closely related past and present projects; and

(c) The traffic analysis relied on an improper ratio theory to evaluate cumulative
impacts;
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(2) The seismic risk mitigation findings and measures were not supported by sufficient -
analysis or substantial evidence.

The Court upheld all other aspects of the EIR. Consequently, the Revisions to the EIR modifies
the EIR only with respect to the analysis found deficient by the Court. Accordingly, the
Revisions to the EIR relies upon the extensive relevant information and analysis included within
and referenced in the original EIR documentation.

REVISIONS TO THE ANALYSIS IN THE OAK TO NINTH PROJECT EIR
The following summarizes key aspects of the Revisions to the EIR and sets forth the impact
statements and mitigation measures that have been added or revised as a result of the additional

analysis.

A. Land Use, Plan, and Policies

The Revisions to the EIR document includes a more thorough and detailed discussion of other
closely related past, present, and reasonably foreseeable projects. Refer to Attachment A, pages
ILA-1 to ILA-7.

The Revisions to the EIR concludes that the Project, combined with other closely related past,
present, and reasonably foreseeable projects in 2025, would not result in a significant adverse
land use/plans and policies cumulative impact. No mitigation measures are necessary The
following impact statement is added to the EIR:

Impact A.5: The proposed project, when combined with other closely related past, present,
and reasonably foreseeable future development in the vicinity, would not result in a
significant adverse cumulative land use/plans and policies impact.

(Cumulative Impact: Less than Significant)

Mitigation: None Required

B. Transportation, Circulation, and Parking

The EIR originally included a significance criterion for determining that a project has a
considerable contribution to a cumulative intersection impact in 2025 based on whether the
project would contribute five percent or more to the cumulative traffic increase. The Court
found that the use of this criterion violated CEQA. The Revisions to the EIR reconsiders the
cumulative traffic impact analysis, using six significance criteria related to traffic impacts to
determine if the project would have a considerable contribution to those intersections forecast to
operate at unacceptable levels in the 2025 scenario, without using the five percent criterion. The
revised analysis applies these criteria to 17 intersections which are expected to operate at
unacceptable levels in the 2025 scenario when impacts of the Project are added to those of other
projects. A list of the study intersections is provided in Attachment A, pages I1.B-2 and I1.B-3.
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Table II-B-2 presents post mitigation conditions at the intersections that are analyzed. Refer to
Attachment A, pages 11.B-1 to IL.B-17.

To summarize key findings of the revised analysis (which is the new B.3 Analysis and applies to
intersections labeled B.3a through B.3q):

(1) Mitigation Measures will reduce the cumulative impact to less than significance at nine
intersections, which would operate at acceptable levels as mitigated. These intersections are:

b)  Embarcadero and Broadway (PM Peak House); Study Intersection #3

f)  West Grand Avenue and Harrison Street (AM Peak House); Study Intersection #27

1)  Lakeshore Avenue and Lake Park Avenue (PM Peak Hour); Study Intersection #35

j}  Embarcadero and 5™ Avenue (PM Peak Hour); Study Intersection #36

k)  Embarcadero and I-880 Northbound Off-Ramp (PM Peak Hour); Study Intersection
#37 :

m) 5™ Avenue and 7"/8" Streets (PM Peak Hour); Study Intersection #40

o) Foothill Boulevard and 14" Avenue (Westbound) (AM Peak Hour); Study Intersection
#49 ' .

p)  Foothill Boulevard and 14™ Avenue (Eastbound) (PM Peak Hour); Study Intersection
#50

qQ) 16" Street and 23" Avenue (PM Peak Hour); Study Intersection #52

(2) Mitigation Measures would reduce the cumulative impacts to less than significant, if
implemented, at three intersections, but the decision to implement is another agency’s (e.g.,
Caltrans or the City of Alameda). Because of the uncertainty in implementing the mitigation
measures, however, the impacts are considered Significant and Unavoidable. These three
intersections are:

a) Atlantic Avenue/Webster Street (AM Peak Hour); Study Intersection #1
d) 5th Street and Qak Street (PM Peak Hour); Study Intersection #9
1) Embarcadero and 1-880 Southbound On-Ramp (PM Peak Hour); Study Intersection #38

(3) Mitigation Measures would reduce the contribution of the Project to a less than significant
level, but the intersection would still operate at unacceptable levels. These two intersections are:

g)  Lakeshore Boulevard/Foothill Boulevard (AM Peak Hour); Study Intersection #30
n)  14th Avenue/7th/12th Streets (PM Peak Hour); Study Intersection #41

(4) There are no feasible mitigation measures for three intersections (e.g., because it is not
feasible to widen the Webster Tube). These three intersections are:

c)  5th Street/Broadway (PM Peak Hour); Study Intersection #5 -

e)  6th Street/Jackson Street (AM and PM Peak Hours); Study Intersection #12

h)  Lakeshore Boulevard/MacArthur Boulevard (PM Peak Hour); Study Intersection #34
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The Revisions to the EIR adds the following impact statement:

Impact B.3: Traffic generated by buildout of the project would contribute to cumulatively
significant impacts at local intersections in the project vicinity in 2025. (Significant Impact
at the intersections described under Impacts B.3a through B.3q.)

Mitigation: See Mitigation Measures B.3a through B.3q.

F. Geology, Soils, and Seismicity

The Court found that the EIR did not provide a sufficient analysis to support the finding that the
seismic hazards would be mitigated to a less than significant level. Additionally, the Court
found that the EIR did not include a sufficient analysis of the cumulative geology, soils, and
seismicity impacts of the project when added to other closely related past and present-projects.

The Revisions to the EIR includes a more thorough analysis. Refer to Attachment A, pages I1.F-
1 through ILF-19. For example, the EIR identified two potentially significant impacts related to
seismic hazards:

Impact F.1: In the event of a major earthquake in the region, seismic ground shaking
could potentially injure people and cause collapse or structural damage to proposed
structures. (Potentially Significant)

Impact F.2: In the event of a major earthquake in the region, seismic ground shaking
could potentially expose people and property to liquefaction and earthquake-induced
settlement. (Potentially Significant)

The Revisions to the EIR includes a detailed analysis of the applicable California Building Codes
and other state and local laws, which will mitigate the impacts. In addition, the mitigation
measures for the above two impacts have been revised to include more specific mitigation
methods. Considering the rigorous investigation process required under the engineering standard
of care, compliance with state laws and local ordinances, and regulatory agency technical
reviews, the mitigation measures presented in F.1 and F.2 will reduce the risk of seismic hazards
and ensure that impacts associated with development in the Oak to Ninth Project area would '
remain less than significant. Refer to Attachment A, Revisions to the Analysis, pages I1.F-15 and
IL.F-16 for the complete text of Mitigation Measure F.1 and Mitigation Measure F.2.

The discussion regarding cumulative effects has also been expanded. In summary, the
regulations discussed in this section mandate that all past, present and future projects comply
with local and state codes and applicable permitting requirements, which would ensure against
the Project and other development from resulting in a significant impact.

Revised for clarity in response to the Court Order, the EIR impact statement is modified as
follows. New text is underlined.
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Impact F.8: The development proposed as part of the project, when combined with other
closely related past, present and reasonably foreseeable development in the vicinity, would
not result in significant cumulative impacts with respect to geology, soils or seismicity.
(Cumulative Impact: Less than Significant)

Mitigation: None Required
G. Noise

The Revisions to the EIR includes a detailed analysis of the cumulative traffic noise impacts of
the Project when added to other closely related past, present and reasonably foreseeable future
projects. Refer to Attachment A, pages I1.G-1 through I1.G-3.

In summary, the Project, combined with closely related past, present, and reasonably foresecable
projects would not result in a significant traffic noise cumulative impact. No mitigation
measures are necessary,

The EIR impact statement is modified for clarity in response to the Court Order as follows. New
text is underlined; deleted text is shown as strikethrough-

Impact G.5: The proposed project, when combined with other closely related past, present

and reasonably foreseeable tegether-with-anticipated future development in the vicinity

Oakland-would not result in a significant adverse cumulative traffic noise impact. esuld

(Cumulative Impact: Less than Significant)

Mitigation: None Required

H. Hazardous Materials

The Revisions to the EIR includes a detailed analysis of the cumulative hazardous materials
impacts of the Project in 2025 when added to other closely related past, present and reasonably
foreseeable future projects. Refer to Attachment A, pages I1.H-1 through II.H-8.

In summary, no significant adverse cumulative impact associated with hazardous materials
would result from the Project in combination with other past, present, or reasonably foreseeable
future projects. The Project would involve large-scale remediation activities that would
substantially improve the environmental conditions on the site as well as for the adjacent
Estuary. The remediation activities associated with closely related past, present, and reasonably
foreseeable future development in the project area will improve the human and environmental
health in the project area. Thus, the Project’s remediation activities would combine with other
past, present and reasonable foreseeable future remediation activities to result in a considerable
beneficial impact for human and environmental health.
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The EIR impact statement is modified for clarity in response to the Court Order as follows. New
text is underlined; deleted text is shown as strtkeout.

Impact H.7: Developmentproposed-aspartefthe The project, when combined with other

closely related past, present, and reasonably foreseeable development in the vicinity, would
not result in cumulative hazardous materials impacts. (Cumulative Impact Less than
Significant)

Mitigation: None Required

I. Biological Resources/Wetlands

The Revisions to the EIR includes a detailed analysis of the biological resources/wetlands
impacts of the Project in 2025 when added to other closely related past, present and reasonably
foreseeable future projects. Refer to Attachment A, pages 11.I-1 through IL.I-10.

In summary, the regulations discussed in this section mandate all past, present and future projects
to comply with local, state, and federal laws, policies and applicable permitting requirements,
which would preclude the project and other development from resulting in a significant impact.
In addition, compliance with each of these regulations is a condition of project approval. Thus,
the Project, in combination with other past, present, and reasonably foreseeable future projects,
would have a less than significant cumulative impact to biological resources (i.e., sensitive
natural communities [rare or endangered plant] or animal community) or wetland, particularly
considering the positive effects of past and present projects to natural plant or animal
communities or wetlands at Lake Merritt and Lake Merritt Channel, the Qakland Estuary, and
central San Francisco Bay.

The EIR impact statement is modified for clarity in response to the Court Order as follows. New
text is underlined; deleted text is shown as strikeout,

Impact L.8: The_proposed prolect when combined with other closelv related past present
and reasonably Cox m-the :
eenjuﬂetieﬂ-wth-ether-foreseeable development in the vicinity, would not result in
significant adverse cumulative impacts on biological resources/wetlands. eity-and-along-its

speeiess (Cumulative Impact: Less than Significant)

Mitigation: None Required

J. Population, Housing, and Employment

The Revisions to the EIR includes a detailed analysis of the population, housing and employment
impacts of the Project in 2025 when added to closely related past, present and reasonably
foreseeable future projects. Refer to Attachment A, pages 11.J-1 through I1.J-5.
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In summary, the Project combined with past, present and reasonably foreseeable future projects
would not result in any significant adverse cumulative impacts to population, housing and
employment. The impact is less than significant.

The following impact statement is added to the EIR in response to the Court Order as follows:
Impact J.6: The proposed project, when combined with other closely related past, present,
and reasonably foreseeable development in the vicinity, would not result in a significant
adverse cumulative population, housing, and employment impact. (Cumulative Impact:
Less than Significant)

Mitigation: None Required

K. Visual Quality and Shadow

The Revisions to the EIR includes a detailed analysis of visual quality and shadow impacts of the
Project in 2025 when added to other closely related past, present and reasonably foreseeable
future projects. Refer to Attachment A, pages I1.K-1 to I1.K-6.

In summary, the Project, combined with closely related past, present, and reasonably foreseeable
projects would not result in a significant visual quality or shadows cumulative impact.

The following impact statement is added to the EIR for clarity in response to the Court Order:
Impact K.5: The project when combined with other closely related past, present and
reasonably foreseeable future projects in the project area would not result in a significant
cumulative impact. (Cumulative Impact: Less than Significant)

Mitigation: None Required

"L. Public Services and Recreational Facilities

The Revisions to the EIR includes a detailed analysis of public service and recreational facility
impacts of the Project in 2025 when added to other closely related past, present and reasonably
foreseeable future projects. Refer to Attachment A, pages I.L-1 to ILLL-7

In summary, the Project, combined with closely related past, present, and reasonably foreseeable
projects would not result in a significant public services or recreational facilities impact.

The following EIR impact statement 1s modified for clarity in response to the Court Order as
follows. New text is underlined; deleted text is shown as strikeeut,

Impact L.6: Thein
eenjune%w&—vmh-pepulmen—and—denﬁtyeilethepThe proposed J)rmect when combmed

with other closely related past, present and reasonably foreseeable future development in
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the vicinity eity, would not result in a significant adverse cumulative inerease-in-the
demand-for-public services and recreation impact; no new or physically altered facilities
will be required or result in substantial or accelerated physical deterioration of existing

parks and recreational facilities parks—However;-the project’s-eontribution-to-such

impaets-would-net-be-eumulative-considerable- (Cumulative Impact: Less than
Significant)

Mitigation: None Required

M. Utilities and Service Systems

The Revisions to the EIR includes a detailed analysis of utilities and service systems impacts of
the Project when added to other closely related past, present and reasonably foreseeable future
projects. Refer to Attachment A, pages ILM-1 to [LM-11.

In summary, the Project, combined with closely related past, present, and reasonably foreseeable
projects would not result in a significant utilities and service systems cumulative impact.

The following EIR impact statement is maintained for this response to the Court Order.

Impact M.6: The proposed project, when combined with other closely related past,
present, and reasonably foreseeable future development in the vicinity, would not result in
a significant adverse cumulative utilities and services systems impact. (Cumulative Impact:
Less than Significant)

Mitigation: None Required

CEQA FINDINGS AND STATEMENT OF OVERRIDING CONSIDERATIONS AND
MITIGATION MONITORING AND REPORTING PROGRAM

The Court determined that the City’s approval of the CEQA Findings and Statement of
Overriding Considerations, and the Mitigation Monitoring and Reporting Program, must be set
aside because the EIR was not sufficient. Now that the City has prepared Revisions to the EIR,
which demonstrate that there are no significant impacts which were not previously disclosed,
staff recommends the re-adoption of the CEQA Findings and Statement of Overriding
Considerations, and the Mitigation Monitoring and Reporting Program, with minor revisions as
appropriate to reflect revisions in the Revisions to the EIR. Refer to Exhibits A and B to the
Resolution included in this staff report.

NON PROJECT-RELATED ISSUES

Several issues were raised during the public comment period that were not directly related to the
Oak to Ninth development project or the specific analysis ordered by the Court. These issues are
summarized below.
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Future Use of the Hanlon Lead

Adjacent to the Oak to Ninth Project is a drill track commonly known as the Hanlon Lead that
runs along the Embarcadero from 5™ Avenue to East 7% Street in the Kennedy Tract, Caltrans is
currently considering eliminating the portion of the Hanlon Lead from 5" Avenue to 16™ Avenue
as part of the seismic retrofit of the I-880 Overpass. It has been suggested that the removal or
elimination of the-Hanlon Lead is also connected to the construction of the Oak to Ninth Project.
That suggestion is in error. The mitigation measures for the Oak to Ninth Project include
widening of the Embarcadero along the project frontage and adjacent to the Hanlon Lead. The

- implementation of the mitigation measures would not cause the removal, modification or
elimination of, or other effect to, the Hanlon Lead. Moreover, the mitigation measures may be
implemented irrespective of whether Caltrans proceeds with its project. Refer to Attachment C
for more information about the seismic retrofit project and the Hanlon Lead.

Re-use of the Ninth Avenue Terminal

On July 18, 2006 the City Council approved the Oak to Ninth Project with a condition that
allowed Oakland Harbor Partners (OHP) to demolish all but 20,000 square feet of the 180,000
s.f. Ninth Avenue Terminal Shed Building (Terminal Building) unless a viable proposal to reuse
between 40,000 s.f. and 90,000 s.f. of the 1930s portion of the structure is approved by the City
Council within one year. The Conditton of Approval (#25) also specified a process for soliciting
reuse proposals and allowed a one year timeframe for a decision on a project.

A proposal was received from the Ninth Avenue Terminal Partners (NATP) that includes a
winemaking center (including the aging of wine), tasting room, waterfront restaurant, and a
water-oriented recreation retail facility within 90,000 s.f. of the Terminal Building. The City
Council considered the proposal at a meeting on June 5, 2007 and concluded that the proposal
potentially had merit, but that there was not enough information to make a final determination
about whether the proposal was economically feasible. The Council granted an extension of
time to allow NATP to continue the financial feasibility analysis and other studies needed to
make a final determination about the proposal.

NATP has submitted the information requested for consideration by the Council. Staff continues
to have questions about the proposal, specifically establishing an appropriate market-rate lease
rent, as required by the State Lands Commission for tidelands trust properties, and the costs of
the seismic upgrades and building renovations.

NATP also hired an independent appraiser to determine the value of the property. The
information provided is not considered adequate by the City’s Real Estate Division and differs
substantially from the City’s estimate; therefore, the estimates for an appropriate market-rate
lease rent are still in dispute, and the proposal has yet to be shown to be feasible.

Another issue of concemn to the City is the seismic upgrades that are needed to the building and
the wharf and piers. NATP contends that no upgrades need to be made to the piers. Staffis
concerned, however, that because The City will eventually own the building, including the wharf
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