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AGENDA REPORT

TO: Office of the City Administrator
ATTN:  Deborah Edgerly

FROM:  Community and Economic Development Agency
DATE: March 4, 2008 :

RE: Conduct a Public Hearing and Upon Conclusion Adopt a Resolution Denying the
Appeal (Case no. A07-461) and Upholding the Decision of the Planning
Commission to Approve the Major Rehabilitation of a Former Motel as 17
Condominium Dwelling Units Rather Than 19 Condominium Units As
Requested, at 10031 MacArthur Boulevard.

SUMMARY

On October 17, 2007 the City Planning Commission approved by a unanimous 7-0 vote a Major
Variance (density), 5 Minor Variances (front, left side, right side, and rear setbacks & open
space), Regular Design Review (“new” dwelling units), and a Tentative Parcel Map
{condominium subdivision) to allow major rehabilitation of a former motel (approved in 2002
for conversion to 17 apartment units) to be completed as 17 condominium dwelling units at
10031 MacArthur Boulevard (Project), rather than the 19 units requested by the applicant. For
the purposes of CEQA, the Planning Commission utilized Categorical Exemption Sections
15301(d) (Rehabilitation of deteriorated facilities), 15301(k) (Creation of condominiums within

_an existing structure), and 15183 (Projects consistent with a community plan, general plan or
zoning).

The request submitted August 16, 2007 was to allow the rehabilitation to be completed as 19
condominium dwelling units with no replacement units to be required. Planning Commission
policy direction to staff in 2007 allowed the waiver of required replacement units in specific
projects where significant improvements to vacant buildings were proposed. Staff had analyzed
the request prior to submittal under a Pre-Application review (Case no. ZP 07-0075) and
concluded that (for much the same reasons justifying the approval of 17 units in 2002), 19 units
was not consistent with the General Plan or Planning Code. At that time staff had informed

the applicant that the request would require a Planning Commission hearing and that staff could
not support it, but that a request for 17 units could be supported. When the applicant submitted
for 19 units, staff recommended approval of 17 units rather than recommending denial and the
Planning Commission agreed.

On October 25, 2007 applicant Terry J. Murphy filed an appeal of the Planning Commission’s
decision on behalf of property owner Kamal Pal. The basis of the Appeal letter is (1) that the
Planning Commission did not provide (adequate) justification for its denial of 19 units (4 units
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more than allowed by Zoning) or its approval of 17 units (incorrectly referenced as 2 units more
than allowed by Zoning), and (2) that the Planning Commission did not provide adequate
direction as to how to utilize the two “extra spaces;” in short, the Appeal is of the approval that
allows 17 units with no required replacement units where 19 units were requested.

In response, staff suggests that the Planning Commission did in fact state the justification for
both its decision to not permit the density exceeding Zoning featured in the applicant’s requested
proposal (but to still provide relief). With respect to the “extra spaces,” the Planning Commission
did in fact provide direction for one of the two spaces (community/recreation area); while the
Planning Commission may not have guided the applicant as to future uses for the other space,
per se, such direction would not be within the purview of the Planning Commission in this case,
and the outcome is greater flexibility for the property owner.

This staff report features further elaboration on the Planning Commission’s findings from the
General Plan and Planning Code that led to the decision to allow 17 units with no required
replacement units rather than 19 units, and to a lesser extent, future uses of the “extra spaces.”
The points that will be covered are: prior approvals; and the inextricable link at this site between
density, open space, parking, landscaping, and design.

Since the appeal was limited solely to the issue of the two additional units (17 granted and 19
sought), the sole issue before the City Council is whether to grant the additional two units or not.
The underlying approvals of the condominium conversion itself are not before the City Council.

FISCAL IMPACT

~ The project is a private development on private property. No public funds are required for the
project and therefore there would be no direct fiscal impact to the City. All staff time that is
required to process the applications for planning and building permits is fully cost-covered
through fees. The project does have the potential to result in indirect fiscal impacts to the City:
the new development would increase the property tax valuation of the property, thereby -
providing a positive fiscal impact to the City through increased property tax revenue.

BACKGROUND

Project Description ‘

The proposal submitted in 2007 was to allow the pending major rehabilitation of a former motel
(approved in 2002 for conversion to 17 apartment units) to be completed as 19 condominium
dwelling units, with no required replacement units. (The required replacement units could be
waived with the creation of condominium units from former rooming units lacking Certificates
of Occupancy pursuant to Planning Commission direction of May 16, 2007.)

Property Description

The property at 10031 MacArthur Boulevard measures on average 133. 5-feet in width by 191-
feet in depth, totaling 26,250 square-feet in area. The site (formerly the Bel Air Motel) contains
two 2-story buildings along the sides facing inward toward a long central parking lot. The
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northerly building (10031 MacArthur Boulevard or “Building A”) contains five unfinished 2-
bedroom/2-bathroom units on each of two floors, 3 exterior stairways leading down from an
exterior second-floor walkway both facing east toward a central parking lot, a front (right)
storage and inset mechanical room, and an attached dumpster enclosure at the rear (left). The
southerly building (“10059” or “Building B”) contains, on the ground floor, an office unit, one
unfinished 1-bedroom/1-bathroom unit with an office, and two 4-bedroom/2-bathroom units; the
upper floor contains four 2-bedroom/1-bathroom units, one 3-bedroom/1-bathroom units, and 3
exterior stairways and an upper walkway facing west. (In 2007 the applicant proposed to convert
the first floor office unit into a 2-bedroom/1-bathroom by adding a kitchen.) The property
contains a concentric walkway that approaches the southerly building from the sidewalk. The
parking lot located between the two buildings contains 21 parking spaces, with 10 spaces facing
10031 and 11 spaces facing 10059. To the rear/east of 10059 is a driveway spanning the entire
depth of the subject site’s left side; the driveway is to access the adjacent property located at
10065 MacArthur Boulevard, which appears to contain a commercial space in front and a four-
unit apartment building at the rear. To the right of the site at 10023 MacArthur Boulevard is a
fire damaged structure. Adjacent facilities flanking this stretch of MacArthur Boulevard feature
commercial activities including motels; to the rear of the site is a residential neighborhood -
primarily consisting of single-family homes.

Design
Between the 2002 approval and the 2007 application, the buildings were to receive treatments to

improve the motel-look of the site to be more residential, as possible, by re-stuccoing the
building, adding pitched roofs, changing windows and stairways, and improving landscaping and
fencing. Some of these changes have been completed; the 2007 application requested approval
as-built, but the Planning Commission required that the Design Review approved in 2002 be
honored. :

General Plan Conformity

The site is located within an Urban Residential land use area in a medium density residential
zone. (The Urban Residential area straddles MacArthur Boulevard for approximately 100 to 125-
feet in depth.) The rear of the parcel is located within the Mixed Housing Type Residential area,
as is the entire neighborhood beyond the rear of the site. The section of arterial corridor close by
to the east lies within the Community Commercial and is a commercial shopping district zone.
The Urban Residential classification’s ‘Desired Character and Use’ is:

“...primary future use in this classification is residential ... If possible, where detached
density housing adjoins urban residential the zoning should be structured to create a
transition area between the two."” '

When analyzed in conjunction with the setback and open space deficiencies on the property, staff
maintains that the 2002 and 2007 approvals more closely meet the ‘Desired Character and Use’
- of the Urban Residential classification.

Zoning Conformity
The R-50 zone is intended:
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“...to create, preserve, and enhance areas for apartment living at medium densities in
desirable settings, and is typically appropriate to areas of existing medium density
residential development.”

Staff did not find the proposal to be consistent with this description, and clearly exceeds Zoning:
the R-50 Zone conditionally permits 1 dwelling unit per 1,500 square-feet of lot area; this
equates to 17 units on this lot, as stated in the Planning Commission staff report of October 17,
2007. (The 2007 request was for a Major Variance to boost density, rather than an Interim Major
Conditional Use Permit.) The property is larger and more densely-developed than surrounding
lots. The proposal to increase density would further exacerbate the open space deficit. It is staff’s
opinion, based on several site visits, that adjacent neighborhood properties contain fewer units,
greater setbacks, and more open space than what was proposed by the application; in short, the
greater neighborhood exemplifies medium density which the project should maintain. Therefore,
staff did not support the proposal to further exceed the maximum density allowed by the project
site’s Zoning.

Variances

Structures built with permits that do not adhere to development standards are considered legally
nonconforming. When apartments are converted to condominium ownership, subject to location
and number of units, replacement units within the City are required as a condition of project
approval. According to May 2007 City Planning Commission policy direction to staff, formerly-
residential units lacking Certificates of Occupancy may be rehabilitated into condominium-
ownership units without required replacement units, providing considerable savings for the -
project, with the caveat that the units being created be considered new units. As such, they are
subject to certain development standards; namely: density, setbacks, height, lot coverage,
parking and open space. The proposal therefore justifies variances for setbacks, due to the fact
that the project utilizes existing building envelopes to provide housing, a desirable outcome.

KEY ISSUES AND IMPACTS—ISSUES RAISED ON APPEAL
Appellant’s Arguments

On October 25, 2007, Terry J. Murphy appealed the Planning Commission’s decision. The
appellant’s letter is attached to this report (Attachment A). Listed below in bold text is a
summary of the arguments raised by the appellant. Staff’s response to each argument follows
each item in italicized text.

Issues

1. The City’s Planning Commission did not adequately provide justification for denial of 19
units (4 more than allowed by Zoning) but approval of 17 units (2 more than allowed by
Zoning). '

[tem: .
City Council
March 4, 2008



Deborah Edgerly
CEDA: Appeal of Project Approved for 10031 (and “10059") MacArthur Boulevard. Page 5

Staff Response:

At the October 17, 2007 hearing the Planning Commission approved a 17-unit condominium
subdivision (consistent with Zoning for density) where the applicant had requested approval for
19-units (which exceeds Zoning by 2 units). Due to 2007 Planning Commission policy direction
to staff allowing for a wavier of required replacement units in specific situations, the approval of
17-units as condominiums featured considerable cost savings to the property owner. At the
hearing, the Planning Commission expressed preference for maintaining a medium
neighborhood density with regards to open space, landscaping, parking, and design. The
approval of 2007 relied on findings based on a thorough analysis of the 2007 request; this was
reflected in the adopted findings.

" The request for a Variance to increase density requires increased Code-conforming open space
where a deficiency already exists. The deficiency of required open space would be worsened by
additional density. The increased density would also require increased parking, increased open
space cannot be provided, increased parking would require a decrease in landscaping (and
potentially, to open space--both undesirable detractions to the design improvements). The site
provides options to accommodate some amount of open space (Code-conforming usable group
open space for 4 units only, due to Planning Code proximity requirement), which were
conditioned as part of a previous Planning Commission approval, and staff finds no other
Justification through the Planning Code for further relief.

Following is the analysis of three Variance findings that could not be made for the proposal
involving 19 units, as included in an attachment (1o the staff report of October 17, 2007)
presenting that option, as well as the findings for an alternate option that was approved for the
17-units project.

1. That strict compliance with the specified regulation would result in practical difficulty or
unnecessary hardship inconsistent with the purposes of the zoning regulations, due to unique
physical or topographic circumstances or conditions of design; or, as an alternative in the
case of a minor variance, that such strict compliance would preclude an effective design
solution improving livability, operational efficiency, or appearance.

Denial Finding for 19 Units (Finding 1, relating to open space):

Finding I cannot be made for both the Major Variance (density) and a Minor Variance
(open space): in the case of the requested Major Variance for exceptional density, no known
property-related hardship would occur in not accommodating nineteen units; in the case of
the requested Minor Variance to not provide new residences with open space, the site
configuration that is currently deficient for this necessary amenily possesses the means (o
accommodate it; therefore, as a viable option to the Minor Variance exists, no justification
for such a Minor Variance likewise can be derived.

Approval Finding for 17-units (Finding I, for open space)
Strict adherence fo Code-conforming setbacks and usable open space would preclude the
effective design solution of rehabilitating two existing uninhabitable structures for new use;
this will improve the livability of the site while maximizing density allowed by Zoning and
Item:
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previous Permits; the project will simultaneously provide appearance that is architecturally
rhythmic to the prevailing design and bulk of surrounding structures and properties. The
alternative would consist of the extreme and undesirable action of a partial or full demolition
of an existing structure that has been mostly converted and rehabilitated.

2. That strict compliance with the regulations would deprive the applicant of privileges '
enjoyed by owners of similarly zoned property; or, as an alternative in the case of a minor
variance, that such strict compliance would preclude an effective design solution fulfilling
the basic intent of the applicable regulation; '

Denial Finding for 19-units (Findings 2 & 4, relating to open space):

Findings 2 and 4 cannot be made for much the same reasons: The Major Variance cannot be
supported because other area property owners are not allowed excessive density; other
district properties conlain fewer units. Additionally, sites containing motels with office units
are guite simply not unusual in this district. The Minor Variance to allow no open space for
new residences also cannot be supported for the reason that other area properties apparently
contain open space, particularly to the rear of the subject property’s rear yard, an area that
has already been conceptually shown lo effectively accommodate some amount of open
space.

Approval Finding for |7-units (Finding 2, relating to open space)

To require standard setbacks and open space would preclude the effective design solution of
rehabilitating an existing structure; the rehabilitation will provide new dwelling units and still
meet the intents of these development standards, as setbacks and open space are provided at
this developed infill site commensurate with surrounding properties and provided adequate
light and air to the site and adjacent properties, the site will also feature recreational
opportunities equal or superior to many nearby properties.

4. That the variance will not constitute a grant of special privilege inconsistent with
limitations imposed on similarly zoned properties or inconsistent with the purposes of the
zoning regulations;

Denial Finding for 19-units (Findings 2 & 4_ relating to open sbace):
(See Finding no. 2, above)

Approval Option for 17-units (Finding 4, relating to open space)

The variances will not constitute special privileges not extended to surrounding properties or
contravening zoning regulations intents and purposes: the variances allow the instatement of
an approved use in an existing structure.
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In regard to parking: the current site conditions (requested for legalization as-built) exceeds the
2002 approval for 17 spaces by a quantity of 4. This would reduce the landscaping that was to
be situated between parking spaces. Therefore, to add dwelling units would require 19 parking
spaces, so that the landscaping required in 2002 as a condition of approval of the project could
not be achieved.

In conclusion, the Planning Commission did adequately explain its justification for approval of
density consistent with the Zoning Regulations from the Planning Code rather than allowing
excessive density as requested. .

2. The City’s Planning Commission did not provide adequate direction as to how to utilize
the subsequent two “extra spaces.”

Staff Response:

In 2007 staff suggested that the application could be approved (to fully comply with the 2002
approval) by providing 17 units, converting the office unit to "one common unit,” and to adhere
to approvals for design, landscaping, and creation of usable group open space. Staff suggested
the 2007 proposal to create condominium units rather than apartments was an acceptable
.concept that could be amended to the 2002 approval accordingly.

The 2002 Approval provided that the lower front unit of the south building was to be a
manager’s office/dwelling unit serving the complex (for-rent apariment buildings with sixteen or
more units are mandated by the State of California to have an on-site manager with unit); the
adjacent unit was to be a recreation/community room. The 2007 approval of a condominium
subdivision eliminated from the project the State requirement to provide an on-site manager'’s
office/dwelling unit; that Approval upheld the 2002 requirement for indoor recreational space
and was silent on future use of the “manager’s unit. ” Due to minimal open space at the site, staff
suggests the property owner utilize this opportunity fo convert said “manager’s unit” fo
additional community/recreational space, should they wish to do so.

In conclusion, staff maintains that the Planning Commission did provide direction to the
applicant as to how to use one of two “extra spaces,” and that the effective leniency extended
toward the second space should in fact be considered desirable, in that it could be considered to
be less cumbersome and to provide more flexibility to the property owner. )

SUSTAINABLE OPPORTUNITIES
The project would provide the following economic, environmental, and social equity benefits:

Economic: The project would contribute to the economic vitality of a neighborhood by
redeveloping an existing structure resulting in an appropriate increase in new home
ownership opportunities. The project would also increase the property tax valuation of the
property thereby providing a positive fiscal impact to the City through increased property tax
revenue. Since the project would involve residential condominiums, sales and resales of the
residential units in the project would also generate transfer taxes for the City.
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Environmental: The project involves the rehabilitation of an existing developed site,
primarily interior work with some landscaping, and has little or no potential to negatively
affect the natural environment.

Social Equity: The project involves a 17 unit condominium development in an underutilized
district and the project realizes some of the district’s potential by increasing housing
opportunities appropriately within an Oakland neighborhood.

DISABILITY AND SENIOR CITIZEN ACCESS

The existing structure undergoing a major rehabilitation to become housing will be required to
comply with applicable local, state, and federal ADA access requirements.

STAFF RECOMMENDATION AND RATIONALE

Staff recommends that the City Council adopt the attached resolution denying the appeal, and
uphold the Planning Commission’s approval of the project with 17 units for the following
reasons: 1) The Planning Commission’s decision was based on a thorough review of all pertinent
aspects of the project; 2) The project and the approval of the project comply in all significant
respects with applicable General Plan policies and Zoning regulations and review procedures;
and 3) The appellant has failed to demonstrate that there was an error or abuse of discretion in
the Planning Commission’s decision or that the Planning Commission’s decision is not supported
by substantial evidence in the administrative record.

ALTERNATIVE CITY COUNCIL ACTIONS

Since the appeal was limited solely to the issue as to the two additional units (17 granted and 19
sought), the sole 1ssue before the City Council is whether or not to grant the additional two units,
The underlying approvals of the condominium conversion itself are not before the City Council.
The City Council has the option of taking one of the following alternative actions instead of the
recommended action above: '

1. Uphold the Planning Commission’s decision, but impose additional conditions
relating to the number of units on the project.

2. Continue the item to a future hearing for further information or clarification.

3. Refer the matter back to the Planning Commission for further consideration on
specific 1ssues/concerns of the City Council. Under this option, the item would be
forwarded back to the City Council with a recommendation after review by the
Planning Commission.
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4. Uphold the appeal and overturn the Planning Commission’s decision, thereby
approving the 19-unit project. This option would require the City Council to
continue the item to a future heaning so that staff can prepare and the Council has
an opportunity to review the proposed findings and resolution for approval.

ACTION REQUESTED OF THE CITY COUNCIL
1. Affirm staff’s environmental determination.

2. Affirm the Planning Commission’s approval of 17 condominium dwelling units, rather
than 19 condominium units as requested.

DAN LINDHEIM
Director
Community and Economic Development Agency

Reviewed by:
Scott Miller, Zoning Manager
Planning & Zoning Division -

Prepared by:
Aubrey Rose, Planner 11
Planning & Zoning Division

APPROVED AND FORWARDED TO THE
CITY COUNCIL:

ma‘m

Office of the City Admmu

ATTACHMENTS:
A. Appeal letter dated October 24, 2007
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RECEIVED
Terry J. Murphy 0CT 25 2007
Murphy Consulting
925-285-1510 City o? Qaldand

!’hmmu" & Zoning Pﬁusum

To: Mr. Aubrey Rose
City Of Qakland
Planning and Zoning Department

10/24/07

Mr. Rose,

With this letter and a check from my clients in the amount of $918.00
I am requesting an appeal of the Planning Commission decision made on
- Wednesday, October 18 regarding Case no. CMDV07-370 at 10031
MacArthur Blvd. in Oakland to deign 19 units in favor of 17 units only. We
are filing this appeal because in the deliberation after the presentation the
Planning Commission gave no reasons why it was possible to allow two
units over the fifteen allowed by zoning but not the four that was our
request. What we are dealing with are two, existing, buildings and the
question has been how much density could be allowed on the site and why.
In addition, there was no indication from the Commission what my clients
were to do with the spaces that had been created [with permits] by the
previous owner with the full knowledge of the Building Inspection
Department.

Please understand that we have no objection to the other requirements
placed on the project by the Commission. The landscape plan and the
retaining wall will need to be done for this project to be complete. Our
appeal is only regarding the number of units to be allowed on the site.

Respectfully Submitted,

Y ‘?%/#ﬁ/
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OAKLAND CITY COUNCIL

RESOLUTION NO. C.M.S.

A RESOLUTION DENYING THE APPEAL (CASE NO. 07-461) AND
UPHOLDING THE DECISION OF THE PLANNING COMMISSION TO
APPROVE THE MAJOR REHABILITATION OF A FORMER MOTEL
AS 17 CONDOMINIUM DWELLING UNITS, RATHER THAN 19
CONDOMINIUM UNITS AS REQUESTED, AT 10031 MACARTHUR
BOULEVARD.

WHEREAS, on August 16, 2007, the applicant Terry J. Murphy, representing the
property owner Kamal Pal, applied for a Major Vanance (density}, 5 Minor Variances (front,
left side, right side, and rear setbacks & open space), Regular Design Review (“new” dwelling
units), and a Tentative Parcel Map (condominium conversion) to allow the pending major
rehabilitation of a former motel {approved in 2002 to convert from motel to 17 apartment units)
to be completed as 19 condominium dwelling units with no required replacement units at 10031
MacArthur Boulevard. (Project); and

WHEREAS, on October 17, 2007 a duly noticed public hearing was held before the City
Planning Commission for the Project; and

WHEREAS, on October 17, 2007, the Planning Commission independently reviewed,
considered and determined that the Project is categorically exempt from the environmenta}
review requirements of the California Environmental Quality Act (“CEQA™) pursuant to sectlons
15301(d), 15301(k), and 15183 of the State CEQA Guidelines; and

WHEREAS, on October 17, 2007 the item was approved by the City Planning
Commission to allow 17 condominium units with no required replacement units rather than 19
units; and

WHEREAS, an appeal of the Planning Commussion’s October 17, 2007 actions were
filed by the Applicant (“Appeliant”) on October 25, 2007; and

WHEREAS, after giving due notice to the Appellants, the Applicant, all interested
parties, and the public, the Appeal came before the City Council in a duly noticed public hearing
on March 4, 2008; and






